
	 PENNSYLVANIA
	PUBLIC UTILITY COMMISSION
	Harrisburg, PA  17105-3265

	Public Meeting held September 2, 2010

Commissioners Present:

	James H. Cawley, Chairman
	Tyrone J. Christy, Vice Chairman
	John F. Coleman, Jr.
	Wayne E. Gardner
	Robert F. Powelson
	

White Haven Borough								C-00004204

	v.

Reading, Blue Mountain & Northern
Railroad Company

  
	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is a document entitled Objections to Plan for Repair/Replacement of the White Haven Wall (Objection), filed on June 28, 2010.  The Objection was filed by White Haven Borough (Borough) and refers to the Plan submitted by Reading, Blue Mountain & Northern Railroad Company (Railroad).  No Response to the Objection has been filed.

	History of Proceeding

		The history of this proceeding dates back to September 18, 2000, when the Borough filed a Formal Complaint against the Railroad concerning two specific areas along the Railroad’s tracks.  One of the areas involved the railroad trestle bridge at Susquehanna Street and the associated retaining walls.  

After hearings, the Recommended Decision of ALJ Richard Lovenwirth was issued on October 10, 2001.  By Opinion and Order entered February 8, 2002, the Commission, inter alia, sustained the Complaint relative to the Susquehanna Street below-grade crossing and associated retaining walls.  That Opinion and Order also directed, in pertinent part, as follows:

5.	[The Railroad] shall, within nine months of the entry of this Opinion and Order, furnish all material and do all work necessary to cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and the retaining walls along the track approaching the bridge.

					 *	*	*

9.	[The Railroad] shall, within twelve months . . . perform an in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls including an evaluation of the stability of the stone walls, locations of failures or potential failures, reasons for failures or bulges in the walls, recommendations for prevention of future problems and recommendations for any necessary repairs including cost estimates for said work.

*	*	*
19.	That, upon the submission of the in-depth inspection and load rating analysis report of the bridge and the in-depth inspection and evaluation report of the retaining walls, a further hearing be held to consider the reports and their recommendations and any other issues involved.

The Railroad employed an engineer, Mr. Timothy S. Benner, P.E., to inspect the retaining wall and to make recommendations as to how to maintain the integrity of the wall during its remaining service life.  The engineer’s report (the Benner Report), dated June 21, 2004, was provided to the Railroad and to the other Parties of record.  The Benner Report indicated that the retaining wall was decrepit and in need of repair and/or replacement.  

		When efforts to resolve the issues proved unsuccessful, Prosecutory Staff, on behalf of the Bureau of Transportation and Safety (BTS), submitted a Letter to ALJ Jandebeur which averred that the Railroad had failed to make the necessary repairs in order to comply with the Commission’s order.  The Letter also recommended that a hearing be scheduled.

		On October 18, 2006, a hearing was held attended by the Borough, Prosecutory Staff, the Pennsylvania Department of Transportation (PennDOT), and the Railroad.  PennDOT was subsequently released from this proceeding with respect to the issues related to the retaining wall.  Tr. at 103.    

At the hearing, the Borough, Prosecutory Staff and the Railroad agreed that the retaining wall was the sole issue which needed to be addressed.  The Borough and Prosecutory Staff agreed that the recommendations contained in the Benner Report had not been implemented and that the Railroad should immediately undertake to do the recommended work.  The Railroad took the position that the retaining wall is sufficient as it stands and that continued monitoring is all that is necessary.

In her Recommended Decision, issued on November 8, 2007, the ALJ concluded, inter alia, that the Railroad should prepare complete and detailed construction plans for the replacement of the retaining wall and that the Railroad should, thereafter, be directed to do the necessary work at its sole cost and expense.  R.D. at 19.  Prosecutory Staff and the Railroad filed Exceptions to the Recommended Decision, and the Borough filed Reply Exceptions to the Exceptions of the other Parties.

By Order entered herein on February 19, 2008 (February 2008 Order), the Commission, inter alia, adopted the Recommended Decision of ALJ Jandebeur, as modified, and denied the Railroad’s Exceptions thereto. 

On August 1, 2008, the Railroad filed a Petition for Reconsideration, to which the Borough filed a Reply.  In its Petition for Reconsideration, the Railroad sought relief from the Commission’s February 2008 Order which, as noted above, directed the Railroad to replace, at its sole cost and expense, the 171-foot retaining wall approaching the Susquehanna Street Bridge in the Borough.  That Order also instructed the Railroad to submit, simultaneously with the construction plans for the replacement project, at its sole cost and expense, to all parties for examination, and to the Commission for approval, a structural engineer’s evaluation and report of the timber bin wall (TBW Report), as referenced at page five of the Benner Report.  The work on the retaining wall was to be completed within one year of the date of entry of the Order, that is, by February 19, 2009.

By Order entered on April 30, 2009 (April 2009 Order), the Commission denied the Railroad’s Petition for Reconsideration.[footnoteRef:1]  However, due to an administrative oversight, the April 2009 Order was not timely served on the Parties to this proceeding.  The April 2009 Order directed that the relevant work be completed by August 31, 2009.  To remedy the oversight, the April 2009 Order was served on the parties via Secretarial Letter dated October 21, 2009.  The Secretarial Letter directed that, in view of the lack of timely service of the April 2009 Order, the deadline to complete the relevant work was extended until February 26, 2010. [1:      	The Railroad filed an appeal before the Commonwealth Court, at Docket No. 2168 CD 2009, on the issue of whether it was an abuse of discretion for the Commission to deny the Railroad’s Petition for Reconsideration of the February 2008 Order.  By Memorandum Opinion filed on July 23, 2010, the Court held that the Commission did not abuse its discretion in this matter.     ] 


The Railroad subsequently filed a Petition seeking an extension of time.  Prosecutory Staff and the Borough each filed Answers to the Petition.  

		By Opinion and Order entered on January 14, 2010 (January 2010 Order), the Railroad’s Petition for time extension was granted, in part, and denied, in part.  The Railroad was directed to submit a structural engineer’s evaluation and report of the timber bin wall by February 26, 2010.  Additionally, the Railroad was directed to complete work on the 171‑foot retaining wall approaching the Susquehanna Street Bridge, in the Borough, by May 1, 2010.  January 2010 Order at 7-8.

		On June 8, 2010, the Railroad submitted its Plan for Repair/Replacement of the White Haven Wall.  The Borough filed the instant Objection as above noted.

	Discussion

		The Borough avers that the Railroad’s plan, submitted on June 8, 2010, is for the repair of the relevant wall, when the February 2008 Order, which has not been overturned, clearly calls for the replacement of the relevant wall.  Objection at ¶¶ 10‑12.  The Borough notes that, throughout this lengthy proceeding, the Railroad has continually argued that the February 2008 Order was issued without consideration of the cost of replacing the wall and/or feasible alternatives to replacement.  Objection at ¶ 2.
		The Borough requests that the Railroad’s plan should be denied and rejected, based on the fact that it is not a plan for replacement of the wall, which is what was directed under our February 2008 Order.  The Borough opines that the Railroad should be compelled to comply with a Commission Order which was issued and properly served.  Objection at ¶ 12.
		We note that in our February 2008 Order, we directed as follows: 
3.	That, within three months of the entry of the instant Opinion and Order, Reading, Blue Mountain & Northern Railroad Company shall, at its sole cost and expense, prepare and submit to the Parties for examination, and to the Commission for approval, complete and detailed construction plans for the replacement of the relevant retaining wall.             

		Thus, the crux of this case is whether the plan submitted by the Railroad qualifies as a plan for repair or a plan for replacement of the wall.
		According to Webster’s Ninth New Collegiate Dictionary, “repair” is defined as follows: “1. (a) To restore by replacing a part or putting together what is torn or broken: FIX  (b) To restore to a sound or healthy state: RENEW . . . .”  On the other hand, the relevant definition of “replace” is as follows: “to put something new in the place of.”
		Based on our review of the record, we find that the plan submitted by the Railroad complies with our Order to replace the wall.  We note in this regard that the wall resulting from the plan should be structurally independent of the existing Wall, thus constituting a new structure in the place of the existing wall, as outlined in the above-quoted definition of “replace.”  We also note that the plan has been endorsed by a licensed engineer.  Accordingly, in the interest of public safety, we will approve the plan direct the Railroad to proceed with this project, and to complete it within sixty days.  The Railroad will also be responsible for the future maintenance of the wall, once completed.
		We note that our approval of the plan in no way transfers the responsibility for the proper design and construction of the wall to the Commission.  That liability remains with the Railroad and its agents and contractors.  Based on the above discussion, the Borough’s Objection will be denied; THEREFORE,
		IT IS ORDERED:  

		1.	That the Objections to Plan submitted by Reading, Blue Mountain & Northern Railroad filed by White Haven Borough on June 29, 2010, are denied.

		2.	That the plan submitted by Reading, Blue Mountain & Northern Railroad on June 8, 2010, for the replacement of the relevant wall, is approved.

		3.	That Reading, Blue Mountain & Northern Railroad Company shall, at its sole cost and expense, replace the 171’ retaining wall approaching the Susquehanna Street Bridge, in White Haven Borough, Pennsylvania, according to the plan submitted to the Commission and the Parties on June 8, 2010.  That work on the retaining wall shall be completed within sixty (60) days of the date of entry of the instant Opinion and Order.

		4.	That Reading, Blue Mountain & Northern Railroad Company, upon completion of the replacement of the retaining wall, shall properly maintain the newly constructed wall in a safe condition, including, but not limited to, the removal of all trees.

		5.	That, in all other respects not inconsistent herewith, all previous Order of the Pennsylvania Public Utility Commission pertaining to the subject crossing shall remain in full force and effect.

		6.	That this Order is binding upon the Parties hereto, their respective successors and assigns.	  
				 
[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta,
							Secretary

(SEAL)

ORDER ADOPTED:  September 2, 2010

ORDER ENTERED:  September 3, 2010
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