BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of PPL Electric Utilities			:
Corporation for Approval of a Default		:
Service Program and Procurement			:		P-2008-2060309
Plan for the Period January 1, 2011			:
Through May 31, 2014				:



INITIAL DECISION

Granting the Petition to Intervene of the Solar Alliance and 
denying the Petition to Intervene of Exelon Generation Company, LLC


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On August 28, 2008, PPL Electric Utilities Corporation (PPL Electric) filed a petition (Petition) with the Pennsylvania Public Utility Commission (Commission) seeking approval of a default service program and procurement plan (DSP) for the period January 1, 2011 through May 31, 2014.  The purpose of the plan is to establish the terms and conditions under which PPL Electric will acquire and supply default service, including competitive procurement of Provider of Last Resort (POLR) supply and related alternative energy credits; rate design; an explanation of Regional Transmission Organization (RTO) compliance and consistency; and a contingency plan.  The Petition and attachments were served on a lengthy list of entities and utility counsel.

		Following publication of Notice of the Petition in the Pennsylvania Bulletin, 38 Pa. B. 5099, Petitions to Intervene were to be filed by September 28, 2008.  

		Following litigation, the parties came to a full settlement of all issues but two, which were fully litigated and subject to a Commission decision, entered June 30, 2009.  On 
July 1, 2009, PPL filed its compliance tariff which satisfied the directive in the Commission’s June 30, 2009 Opinion and Order.  

		This is PPL’s third petition to amend the Settlement.  The first amendment, approved by Commission Order entered December 28, 2009, removed the debt rating requirement of Article 4.1.1(3).  This was intended to increase the number of solar alternative energy credits (SREC) competitive bids submitted by small, non-rated entities that would not otherwise qualify to bid.  The second was approved by Commission order entered June 24, 2010, and permitted the reinstatement of an Auction Revenue Rights (ARR) allocation in a manner consistent with the Competitive Bridge Plan SMA permitting PPL to proportionally assign the ARRs to participating wholesale suppliers.  

		On May 18, 2010, PPL filed this petition requesting that the Commission amend the Settlement by modifying its procurement of SRECs.  The Petition was served on all parties to the original proceeding.  On June 7, 2010, the Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA) and the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) each filed an Answer to PPL’s Petition.  

		By Order entered July 22, 2010, the Commission directed the Office of Administrative Law Judge to develop an evidentiary record and to prepare a recommended decision on an expedited basis.  

		By Notice issued July 28, 2010, a prehearing conference on remand was scheduled for August 18, 2010.  Prehearing memos were submitted by PPL, OCA, OSBA, SEF, Mr. Epstein and Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (Constellation).  The prehearing conference was held as scheduled, and the following were present:  PPL, OCA, OSBA, SEF, Mr. Epstein, Constellation, PP&L Industrial Customer Alliance (PPLICA), and Solar Alliance.  The parties agreed upon a schedule which was adopted in a Scheduling Order on Remand dated August 19, 2010.  

		Petitions to intervene were filed by Exelon Generation Company, LLC, and the Solar Alliance.  These petitions are addressed in this Initial Decision.

FINDINGS OF FACT

		1.	On August 28, 2008, PPL Electric Utilities Corporation (PPL Electric) filed a petition (Petition) with the Pennsylvania Public Utility Commission (Commission) seeking approval of a default service program and procurement plan (DSP) for the period January 1, 20011 through May 31, 2014.  The purpose of the plan is to establish the terms and conditions under which PPL Electric will acquire and supply default service, including competitive procurement of Provider of Last Resort (POLR) supply and related alternative energy credits; rate design; an explanation of Regional Transmission Organization (RTO) compliance and consistency; and a contingency plan.  The Petition and attachments were served on a lengthy list of entities and utility counsel.  Order of July 22, 2010.

		2.	Petitions to intervene were due by September 28, 2008.  38 Pa. B. 5099.

		3.	Following litigation, the parties came to a full settlement of all issues but two, which were fully litigated and subject to a Commission decision, entered June 30, 2009.  On July 1, 2009, PPL filed its compliance tariff which satisfied the directive in the Commission’s June 30, 2009 Opinion and Order.   Order of July 22, 2010.

		4.	This is PPL’s third petition to amend the Settlement.  The first amendment, approved by Commission Order entered December 28, 2009, removed the debt rating requirement of Article 4.1.1(3).  This was intended to increase the number of solar alternative energy credits (SREC) competitive bids submitted by small, non-rated entities that would not otherwise qualify to bid.  The second was approved by Commission order entered June 24, 2010, and permitted the reinstatement of an Auction Revenue Rights (ARR) allocation in a manner consistent with the Competitive Bridge Plan SMA permitting PPL to proportionally assign the ARRs to participating wholesale suppliers.  Order of July 22, 2010.

		5.	On May 18, 2010, PPL filed this petition requesting that the Commission amend the Settlement by modifying its procurement of SRECs.  The Petition was served on all parties to the original proceeding.  On June 7, 2010, the Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA) and the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF) each filed an Answer to PPL’s Petition.  

		6.	The Commission directed the Office of Administrative Law Judge to develop an evidentiary record and to prepare a recommended decision on an expedited basis.  
Order of July 22, 2010.

		7.	On August 2, 2010, Exelon Generation Company, LLC, filed a Petition to Intervene.

		8.	On August 16, 2010, Solar Alliance filed a Petition to Intervene.

		9.	On August 19, 2010, Solar Alliance filed a supplement to its Petition to Intervene.

DISCUSSION

		Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pa. Publ. Util. Comm’n, 153 Pa. Super. 83, 33 A.2d 641 (1943), NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa.Cmwlth. Ct. 1972).  In determining whether to grant a late-filed petition for intervention, the two key factors are: (1) whether the entity has standing to intervene; and if so, (2) whether there is good cause shown for the late filing.

	Intervention is governed by Commission regulations, 52 Pa. Code §§ 5.71 through 5.76:


§ 5.72.  Eligibility to intervene.

(a)	Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:

	(1)	A right conferred by statute of the United States or of the Commonwealth.

	(2)	An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

	(3)	Another interest of such nature that participation of the petitioner may be in the public interest.

* * * 
	52 Pa. Code § 5.72(a).

Petition of Solar Alliance

		Solar Alliance states that it is a solar industry trade association representing approximately thirty companies involved in manufacturing solar photovoltaic equipment, developing solar photovoltaic projects and conducting solar business in Pennsylvania and nationally.  It includes a list of its members.  SA Petition ¶4; Appendix A.  In addition, the Solar Alliance members are potential suppliers of SRECs to PPL. As business entities regularly involved in the creation, purchase and sale of SRECs and the solar projects that create SRECs, the Solar Alliance members are uniquely qualified to address the impact that PPL’s proposed Plan modifications will have on the solar industry.  The interest of the Solar Alliance’s members are not represented by any other participant in this proceeding, the outcome of which will be binding upon the members of the Solar Alliance, and the solar industry as a whole.  As such, the Solar Alliance and its members have a direct and substantial interest in this proceeding that cannot adequately be represented by another party.  Petition ¶7.  

		The Commission’s test for intervention is whether the interest is “substantial, immediate and direct.”  Re:  Equitable Gas Company, 76 Pa. P.U.C. 23 (1992).  In Equitable, the Commission stated that “interest” as used in that section means a substantial, immediate and direct interest.  Regarding matters before the Commission, the Commonwealth Court has defined these terms as follows:

	A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question. George v. Pa. Publ. Util. Comm’n, 735 A.2d 1282, 1286 (Pa.Cmwlth. Ct. 1999), petition for allowance of appeal denied 563 Pa. 650, 758 A.2d 12020 (2000) (quoting Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267, 1270 (Pa. 1996)).

		For the reasons set forth in the Petition to Intervene, Solar meets the requirements for allowance of intervention.  

		However, this proceeding is two years old.  The time set for intervention has long since passed.  PPL, as an electric distribution company (EDC), filed the original petition to provide the terms for procuring power for satisfying the default service demands of its non-shopping customers.  Part of this original petition was a mechanism for satisfying the terms of the Alternative Energy Portfolio Standards Act (AEPS Act), which includes the procurement of SRECS.  While the Solar Alliance states that the Commission has opened a new “phase” in the proceeding, it is one which could have been reasonably anticipated by the nature of the overall proceeding when the original case was filed.  Therefore, the next issue is whether Solar Alliance meets the criteria for late-filed intervention. 

The time of the filing of a petition to intervene is governed by Commission regulations:

§5.74.  Filing of petitions to intervene.

	(a)	Petitions to intervene and notice of intervention may be filed following the filing of an application, petition, complaint or other document seeking Commission action, but no later than the date fixed for the filing of petitions to intervene in an order or notice with respect to the proceeding or, except for good cause shown, the date fixed for filing protests as published in the Pennsylvania Bulletin.  Intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.

		However,  

	“. . . intervention may be granted, even if late-filed, for good cause shown.  The Commission has been liberal in interpreting this ‘good cause’ requirement, particularly where the grant of intervention will not delay the orderly progress of the case, significantly broaden the issues or shift the burden of proof.  See Application of Penn Access Corporation, 1992 Pa.P.U.C. LEXIS 56; Re Milton Transportation, Inc. 56 Pa.P.U.C. 623 (1982); STS Motor Freight, Inc. 54 Pa.P.U.C. 343 (1980).

		The standard for late-filing a petition for intervention is set forth in Re Pennsylvania-American Water Company, Docket No. A-212285F0096, A-230073F0004 (Order Entered May 9, 2002:		

1. Did the petitioner have a reasonable excuse for missing the protest due date;

2.	Is the proceeding contested at the time of the filing of a petition for intervention;

3.	Will a grant of intervention delay the orderly progress of the case; and

4.	Will the grant of intervention broaden significantly the issues, or shift the burden of proof.

Id. At 6 (quoting S.T.S. Motor Freight, 54 Pa. P.U.C. 343 (1980)).  

		All four of the prongs must be met in order to permit late-filed intervention.  Re Milton Transportation, Inc., 56 Pa. PUC 623 (1982).  

1.	Did the petitioner have a reasonable excuse for missing the due date?

		Solar Alliance filed its Petition to Intervene as soon as practicable after becoming aware of the forthcoming evidentiary hearing, obtaining the approval of its membership, and retaining counsel.  The Petition was filed prior to the Pre-Hearing Conference in this matter so as not to delay the conduct of the proceeding.  No party has been prejudiced by the timing of the Solar Alliance’s Petition, and no party has objected to the Solar Alliance’s Intervention, including PPL.  SA Suppl. at 3.  

		The Solar Alliance was not interested in the proceeding until PPL filed its May Petition, and the Petition to Intervene was filed prior to the prehearing conference.  While this would usually be rejected as a reason for late filing, in this instance the subject matter of the original petition and the May petition were sufficiently different to support late-filed intervention.  However, any filings beyond the prehearing conference would not be justified.  

2.	Is the proceeding contested at the time of the filing of a petition for intervention?

		Solar Alliance’s participation in the proceeding will not affect the nature of the proceeding.

3.	Will a grant of intervention delay the orderly progress of the case?

		The introduction of another party at this point will not affect the schedule or litigation itself.

4.	Will the grant of intervention broaden significantly the issues, or shift the burden of proof?

		Solar Alliance’s intervention will not shift the burden of proof, and as the issues are still being developed, it is unclear whether the issues will be significantly broadened.  

		Accordingly, with no objection from any party, the Petition to Intervene of the Solar Alliance is granted.

Exelon Generation Company, LLC

		On August 2, 2010, Exelon Generation Company, LLC (Exelon) filed a Petition to Intervene claiming that it has a direct and substantial interest in this proceeding that cannot adequately be represented by another party.  Exelon “submits . . . that its intervention in this case satisfies the requirements of 52 Pa. Code § 5.72(a) and that its participation in this proceeding is otherwise in the public interest.”  Petition of Exelon ¶ 6.

		However, Exelon was not represented at the prehearing conference of August 18, 2010, and has offered no support for either its absence or its late-filed intervention.  A petition to intervene that does not set forth good cause explaining why it was late-filed is properly dismissed.  Re Mercer Gas Company, 71 Pa. PUC 19 (1989).  Accordingly, this Petition to Intervene is denied.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties in this case.

		2.	Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pa. Publ. Util. Comm’n, 153 Pa. Super. 83, 33 A.2d 641 (1943), NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa.Cmwlth. Ct. 1972).

		3.	Petitions to intervene filed after the date fixed for filing protests as published in the Pennsylvania Bulletin are granted upon good cause shown.  52 Pa. Code § 5.74(a).

		4.	Commission standards for granting a late-filed petition to intervene are developed in Re S.T.S. Motor Freight, Inc., 54 Pa. PUC 343 (1980), Application of Douglasville Water Co., 1990 Pa. PUC LEXIS 58.

		5.	A petition to intervene that does not set forth good cause explaining why it was late-filed is properly dismissed.  Re Mercer Gas Company, 71 Pa. PUC 19 (1989).

		6.	All four prongs of the test must be met before late intervention will be permitted.  Re Milton Transportation, Inc., 56 Pa PUC 623 (1982); Application of Touch of Class Limo, Inc., 1995 Pa PUC LEXIS 62.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Petition to Intervene of the Solar Alliance is granted without objection.

		2.	That the Petition to Intervene of Exelon Generation Company, LLC, is denied for failure to provide good cause explaining why it was late-filed.


Dated:  August 30, 2010			_______________________________
						Susan D. Colwell
						Administrative Law Judge
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