BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Robert Van Orden				:	
						:
	v.					:			C-2010-2183122
						:
Metropolitan Edison Company		:


ORDER GRANTING PRELIMINARY OBJECTIONS AND 
DIRECTING THE FILING OF AN AMENDED COMPLAINT


HISTORY OF THE PROCEEDINGS


		On June 21, 2010, Robert Van Orden (Complainant) filed a formal Complaint against Metropolitan Edison Company (Respondent or Met-Ed or Company) using a Commission formal complaint form, on which he checked the three boxes:  (1) there are incorrect charges on my bill; (2) I received a notice that my utility service is being terminated; and (3) I would like a payment agreement, to which he added, “which I can afford.”    Under the “Relief” section, he wrote, “as per above.”   

		On July 13, 2010, Respondent filed two documents, an Answer and New Matter, and Preliminary Objections.  The Answer denied any wrong-doing on the part of the Company, and the New Matter specifies three issues:  (1) the Complaint fails to set forth allegations with sufficient specificity to permit a meaningful response; (2) the Complainant is enrolled in Met-Ed’s customer assistance program (CAP) which prevents the Commission from issuing a payment arrangement under Chapter 14, 66 Pa. C.S. § 1405(c); and (3) Complainant’s payment history is poor, and the outstanding balance is $2,222.60.  A certificate of service indicates that Complainant was served with this document, and no response appears in the Commission’s official file.  

		The Preliminary Objections are properly accompanied by a Notice to Plead.  They state two grounds:  failure to plead with sufficient specificity to permit a meaningful response, and inability of the Commission to grant the requested relief.  No response was filed by Complainant, and the time for response has run.  

		The Preliminary Objections are ready for decision.

DISCUSSION

		Preliminary objection practice is permitted under Commission regulations.  52 Pa. Code § 5.101.  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		Commission regulations provide:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  
				
		The Commission’s regulations provide that the content of a formal complaint must include “A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation,” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(1)(5) and (6).  The subject Complaint states no facts at all.

		The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action. The pleading must be sufficiently specific so that the defending party will know how to prepare his defense.  Department of Transportation v. Shipley Humble Oil Co., 29 Pa. Commw. 171, 370 A.2d 438 (Pa. Cmwlth. 1977).  Pennsylvania is a fact pleading, rather than notice, state. Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624; 2005 Pa. Commw. LEXIS 39.

		Here, it is clear that the complaint does not contain sufficient factual detail to permit the opposing party an opportunity to formulate a meaningful response.  “There are incorrect charges on my bill,” describes many scenarios, and it is not reasonable to expect the utility to know which one to address.  Nor can the adjudicator determine if the burden of proving Complainant’s case has ultimately been met if there is no actual averment set out in the Complaint.  Rather, the facts must be set forth in sufficient detail to: (1) allow the utility to respond to them; and (2) allow the utility to prepare its defense; and (3) allow the adjudicator to recognize an actionable complaint.  The Preliminary Objection will be granted, and the Complainant will have twenty days from the date of this Order to file an Amended Complaint that complies with the requirements.

		Next, Respondent alleges in its New Matter and Preliminary Objections that Complainant is enrolled in Met-Ed’s CAP program, the rates of which are not subject to payment agreements:

(c) Customer assistance programs.—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
66 Pa. C.S. § 1405(c).  

		Respondent is correct that the Commission cannot order or approve a payment agreement for CAP rates.  However, the allegation that Complainant is a CAP customer appears in the New Matter and Preliminary Objections, documents filed by the Respondent, not in the Complaint.  For purposes of evaluating preliminary objections, only those facts admitted by Complainant may be considered.  I note that the facts set forth in the New Matter are deemed to be admitted for purposes of evaluating a subsequent motion for judgment on the pleadings but may not be used to support preliminary objections.  52 Pa. Code § 5.102.  

		I note that the utility filed an answer as well as preliminary objections alleging that the Complaint contained too few details to formulate a definitive answer.  While appreciating the efforts of the utility to address the anticipated facts, the rules build in a safety net for preliminary objections based on insufficient specificity of pleadings.  Even if the Preliminary Objections were denied, Respondent would be given 20 days in which to file its responsive pleading.  52 Pa. Code § 5.101.  

		The inclusion of the information in the answer would not cure the defect in the pleadings caused by the failure of the Complainant to include them in the Complaint.  It is only those allegations in the Complaint which Respondent must defend against.  Therefore, it is necessary for the Complainant to set them out in sufficient factual detail in order to permit the Respondent the opportunity to formulate a meaningful response.  

		Accordingly, the preliminary objection is granted.  Complainant is directed to file an amended complaint within twenty days of this Order or the complaint will be dismissed.  Complainant is warned that the Commission cannot grant him a payment agreement if he is a CAP customer.  The amended complaint must detail support for the claim for the allegation that “there are incorrect charges on my bill.”

CONCLUSIONS OF LAW

		1.	Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).

		2.	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		3.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainants, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.

		5.	All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.

		6.	The averments in the Complaint are insufficient to enable Respondent to formulate a meaningful response.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That Complainant Robert Van Orden shall file with the Commission’s Secretary an amended complaint in PUC Docket No. C-2010-2183122 within twenty (20) days of the date of service of this Order setting forth sufficient facts to enable Metropolitan Edison Company to formulate a meaningful response to his Complaint.

		2.	That Complainant shall serve a copy of his Amended Complaint upon the presiding officer and counsel for Metropolitan Edison Company at the following addresses:

Administrative Law Judge Susan D. Colwell
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg PA 17105-3265

Alan M. Seltzer, Esq.
Ryan Russell Ogden & Seltzer LLP
1150 Berkshire Boulevard
Suite 210
Wyomissing PA 19610-1208

		3.	That failure to file a timely Amended Complaint will result in the dismissal of the Complaint.


Dated:	September 9, 2010					_____________________________
								Susan D. Colwell
								Administrative Law Judge
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ROBERT VAN ORDEN
5038 LINCOLN HIGHWAY
PO BOX 155
THOMASVILLE PA  17364
717.767.5372


MATTHEW A. TOTINO ESQUIRE
RYAN, RUSSELL, OGDEN & SELTZER P.C.
800 NORTH THIRD STREET
SUITE 101
HARRISBURG PA  17102-2025
717.236.7714

