PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA 17105-3265

Public Meeting held September 2, 2010
Commissioners Present: 


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman

John F. Coleman, Jr.

Wayne E. Gardner


Robert F. Powelson

	Pennsylvania Public Utility Commission 

Bureau of Transportation and Safety


v.

WGM Transportation, Inc.

	
	            C-2009-2053309
   

	
	
	



OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Joint Settlement Agreement (Settlement) filed on May 4, 2010, by counsel for WGM Transportation Inc. (Respondent) and the Commission’s Law Bureau Prosecutory Staff (LBPS) in the above-captioned Complaint proceeding.
History of the Proceeding


We note initially that on the date of the alleged violation in the Complaint, the Respondent held Certificates of Public Convenience (Certificates) which were issued on May 24, 1995, at Docket No. A-0011165, and on August 8, 1996, at Docket No. A-00111651, F.2.


On March 6, 2009, the Bureau of Transportation and Safety (BTS) filed a Complaint with the Commission at Docket No. C-2009-2053309, alleging that the Respondent violated 52 Pa. Code § 29.313(a), by refusing to provide service to Mr. Steven Woodward.  Section 29.313(a) provides that a driver of a call or demand vehicle shall, at all times when on duty and not engaged, furnish trip service to an orderly person for lawful purposes.


The Respondent was advised that it must file an Answer to the Complaint within twenty days of the date of service of the Complaint.  The Respondent was further advised that, in the event that an Answer was not filed, BTS would request the Commission to issue a Secretarial Letter, which would impose a civil penalty of $500.00, and which would also cancel the Respondent’s Certificates.


On March 24, 2009, the Respondent, through counsel, filed its Answer to the Complaint.  Thereafter, LBPS and the Respondent conducted settlement negotiations concerning the instant Complaint, which culminated in the Settlement Agreement (Settlement).  The Parties agreed to stipulate as to the following terms:

A.   In recognition of the cost of further litigation, the time and expense of holding a hearing, the merits of the parties’ respective positions, the parties have entered into negotiations and have agreed to settle the complaint according to the terms and conditions set forth herein.

B.   Respondent agrees that it did not provide service to the customer on April 16, 2008. However, because the customer regularly contacts Respondent for service and is not present when Respondent arrives, the customer's actions mitigate the severity of the lapse of service.  Respondent, therefore, agrees to pay a civil penalty in the amount of one hundred and fifty dollars ($150.00) for this violation.

C.   Respondent agrees that it will comply with the Public Utility Code and the Commission's regulations and orders in the future and take appropriate steps to alleviate future misconduct and/or noncompliance with the Public Utility Code and the Commission's regulations and orders.
Settlement at 2-3.





Discussion


The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  Under the final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and the Commission’s Regulations at 52 Pa. Code § 69.1201 (Policy Statement), the Commission must consider established criteria to determine if the Settlement is in the public interest, and whether it is consistent with the intent of the Policy Statement.  


Under the Policy Statement, the Commission will consider the following criteria:


1.
Whether the conduct and the consequences of the conduct at issue were of a serious nature.  When the conduct and its consequences are serious, a higher civil penalty may be warranted.


2.
Whether the regulated entity made an effort to modify internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  Those remediation measures may include activities such as training and improving company practices and supervision.



3.
The number of customers affected and the duration of the violation.



4.
The compliance history of the regulated entity which committed the violation.  



5.
Whether the regulated entity cooperated with the Commission’s investigation.  Evidence of bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.



6.
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.



7.
Other relevant factors.


The first criterion is whether the conduct and the consequences of the conduct are serious.  When the conduct is of a serious nature, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as errors in administrative filings or other technical errors, it may warrant a lower penalty.  In this case, we will review the allegations of the subject Complaint, as follows:
That on April 8, 2008, at approximately 10:30 a.m., 
Mr. Stephen Woodward was denied service by respondent from his home … to the Stroudsburg Mall.  On April 16, 2008, Officer Phillip C. Jones, Jr., spoke with Mr. Woodward regarding his complaint.  Mr. Woodward related to Officer Jones that on March 31, 2008, he called respondent for a taxicab to pick him up at Mr. Z’s Supermarket.  He had frozen foods at the time and respondent could not provide an approximate time when he would be picked up.  He then called another cab company which picked him up wherein he called and cancelled with WGM Transportation.  When 
Mr. Woodward called respondent on April 8, 2008, the respondent stated that he was on a suspension list and that they would not pick him up anymore.  Officer Jones had 
Mr. Woodward contact respondent for a ride to Mr. Z’s Supermarket on April 16, 2008.  Mr. Woodward used his cell phone, put it on speaker and contacted WGM Transportation.  He identified himself as Steven the visually impaired guy, which he has done many times in the past, and he requested a taxicab.  Officer Jones heard the dispatcher refuse 
Mr. Woodward transportation and advise him that he was on the suspension list.

Complaint, at ¶ 3.



In its Answer, the Respondent admitted that it did not provide service to Mr. Woodward on April 16, 2008.  The Respondent averred that Mr. Woodward repeatedly calls for service, but he is either not there when the taxicab arrives or is seen receiving a ride from another carrier.  Answer at ¶ 4.



The second criterion is whether the regulated entity has made an effort to modify internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  In this case, there is no discussion of any modifications to Respondent’s internal practices and procedures.  The Respondent has merely agreed to comply with the Public Utility Code and the Commission’s Regulations and Orders.


The third criterion is the number of customers affected and the duration of the violation.  Mr. Woodward is the sole affected customer.  The violations occurred on March 31, 2008, and on April 8, 2008.  Service was also refused on April 16, 2008, when Mr. Woodward contacted the Respondent at the behest of Officer Jones.


The fourth criterion is the compliance history of the regulated entity which committed the violation.  The Commission’s records reveal that sixteen separate complaints have been issued against the Respondent.  Civil penalty payments have totaled $2,500.00, not including the recommended penalty in the instant Complaint.


The fifth criterion is whether the regulated entity cooperated with the Commission’s investigation.  LBPS states that the Respondent fully cooperated with Commission Staff in this proceeding.


The sixth criterion is whether the amount of the proposed civil penalty is sufficient to deter future violations.  LBPS submits that Respondent’s payment of the agreed upon civil penalty of $150.00 constitutes a reasonable and appropriate resolution of this proceeding and is intended to secure future compliance.  


We note that the Respondent has previously remitted the $150.00 civil penalty to the Commission.





Conclusion


It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement.  The Settlement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of full litigation and the possibility of appeals.  Accordingly, we find that the proposed Settlement entered into between LBPS and the Respondent is in the public interest and merits approval.


However, we did not arrive at this decision easily.  We have carefully considered the effect that the Settlement may have on both the quality of service that 
Mr. Woodward, and potentially other customers, receive from the Respondent and on  Respondent’s business operations.  We note that, in the absence of an evidentiary hearing, it is difficult to precisely establish the extent of the Respondent’s violations and culpability in this case.


Furthermore, we are concerned about the serious nature of the allegations in the Complaint, particularly the allegation that the Respondent refused to provide service to Mr. Woodward on more than one occasion and that it placed Mr. Woodward on a suspension list.  We take such violations very seriously, and we remind the Respondent that, as a call and demand carrier, it has a duty to provide service to individuals that behave in an orderly and lawful manner.  Furthermore, we believe that, given the relative size of the company and the current economic conditions, the penalty of $150.00 will serve as a deterrent to prevent the Respondent from engaging in similar practices in the future.  However, we caution the Respondent that similar future violations may warrant a more significant penalty.


Finally, it is difficult to determine all of the factors that may be involved in this proceeding without the benefit of an evidentiary hearing.  Nevertheless, we are cognizant of the fact that the Respondent is running a business, and that Mr. Woodward’s actions may have economically impacted the Respondent.  To this end, we encourage customers to exercise their best judgment when requesting taxicab service, to follow through with their requests for service, and to be aware of the time and expense involved when a taxicab makes a trip to pick up a customer.  Similarly, we suggest that the Respondent contact BTS if it is concerned about a particular customer’s behavior, in order to determine an amicable resolution to the situation; THEREFORE,


IT IS ORDERED:



1.
That the Settlement Agreement entered into between the Commission’s Law Bureau Prosecutory Staff and WGM Transportation, Inc., filed on May 4, 2010, which resolves the above-captioned Complaint, is approved.


2.
That the Complaint of the Commission’s Bureau of Transportation and Safety, at Docket No. C-2009-2053309, filed on March 6, 2009, is sustained.


3.
That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety.



4.
That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.



5.
That the record in this proceeding be marked closed as the Respondent has previously remitted the $150.00 penalty.
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BY THE COMMISSION







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  September 2, 2010
ORDER ENTERED:  September 16, 2010
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