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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is a Settlement Agreement entered into between the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff) and PPL Electric Utilities Corporation (PPL), which was filed on April 22, 2010.  Prosecutory Staff also filed on that date a Statement in Support of Settlement (Prosecutory Staff Statement in Support).  Further, on that date, PPL filed a Statement in Support (PPL Statement in Support).  

	History of the Proceeding

		In November 2007, the Commission’s Bureau of Consumer Services (BCS) and the Law Bureau received reports of incomplete, inadequate, inappropriate and inefficient work performed by PPL, its contractors and subcontractors in relation to PPL’s Low Income Usage Reduction Program (LIURP).  PPL’s LIURP program is named the Winter Relief Assistance Program (WRAP).  Based on those reports, Prosecutory Staff initiated an informal investigation of PPL’s LIURP on May 6, 2008, by requesting that PPL provide BCS with documentation relating to PPL’s LIURP.  PPL provided the requested documentation, which included PPL’s policies and procedures, contracts, customer application, LIURP spending, organizational charts and other related documentation.  	

On September 12, 2008, representatives of BCS and a representative of Prosecutory Staff met with representatives of PPL’s LIURP program in Allentown, Pennsylvania, to review the program’s practices and procedures.  On November 7, 2008, Commission Staff again met with PPL representatives at PPL’s Lancaster Service Center, Lancaster, Pennsylvania, to further review PPL’s LIURP practices and procedures.
 		 
		Prosecutory Staff and PPL conducted settlement negotiations concerning the informal investigation.  Those negotiations culminated in the instant Settlement Agreement. On April 22, 2010, Prosecutory Staff and PPL filed the Settlement Agreement.  Prosecutory Staff and PPL each also submitted a Statement in Support with the Commission.

		By Order entered herein on June 17, 2010, we noted that PPL and Prosecutory Staff had entered into the instant Settlement, and we further afforded interested parties twenty days in which to file Comments to the proposed Settlement.

		On July 7, 2010, the Pennsylvania Utility Law Project (PULP) filed Comments to the Settlement.  On August 16, 2010, Mr. Tom Harrison (Harrison) late-filed Comments, and requested that they be considered nunc pro tunc.

Background

		As a result of their review of PPL’s LIURP practices and procedures, BCS and Prosecutory Staff identified what they deemed to be deficiencies in PPL’s management of contractor and subcontractor practices, including a failure to assure that PPL equipment provided to contractors and subcontractors is used exclusively on PPL LIURP projects.  Settlement Agreement at ¶ 15.  Additionally, BCS and Prosecutory Staff identified what they deemed to be deficiencies in the management and quality control of conservation and energy efficiency awareness education provided as a component of PPL’s LIURP offerings.  Settlement Agreement at ¶ 16.     

		Had the matter been litigated, Prosecutory Staff would have alleged the following: 

(1) 	PPL’s LIURP management practices failed to assure that PPL provided equipment was not used by contractors and subcontractors on non-PPL projects, resulting in increased program costs.  If proven, that omission would constitute a violation of 52 Pa. Code § 54.73(b)(4).

 (2) 	PPL’s LIURP management practices failed to ensure that appropriate conservation and energy efficiency awareness education was provided to LIURP recipients.  If proven, that omission would constitute a violation of 52 Pa. Code § 58.13(a).

(3) 	PPL’s LIURP management practices failed to ensure that appropriate LIURP measures were properly installed in a cost effective manner on six LIURP recipients’ dwellings.  If proven, that omission would constitute a violation of 52 Pa. Code §§ 58.14(a), 58.14(b) and 54.73(b)(4).  

Settlement Agreement at ¶ 18.  

		Had the matter been litigated, PPL would, for its part, have denied and defended against the above allegations, on the following bases: (1) PPL believes its current WRAP contracts cover any subcontractors who work for the WRAP contractors; (2) PPL’s current Universal Service and Energy Conservation Plan (2008-2010) offers three types of energy education sessions; and (3) PPL works to promote the proper installation of weatherization measures and to minimize situations where remedial work is required due to substandard installation of some measures.  Settlement Agreement at ¶ 19.

Terms of the Settlement Agreement

		The Parties have agreed to the stipulated terms set forth as follows: 

(1) PPL will revise its WRAP contract to include a provision that prohibits contractors and subcontractors from using PPL supplied equipment for private or for-profit use and take appropriate action to ensure compliance.

(2)	The WRAP Energy Educator completes a two-part form called the Actions to Save and leaves a copy with the customer.  The customer’s copy includes the educator’s various recommendations.  PPL agrees to have the Energy Educator send a copy of the Actions to Save form to the appropriate [Universal Service Representative].  The Company agrees to contact approximately 5% of these customers annually to determine if they received energy education.

Settlement at ¶ 20.

		The Prosecutory Staff avers that the instant Settlement Agreement meets the standards set forth in the Commission’s policy statement on the factors and standards for evaluating litigated and settled proceedings, as set forth at 52 Pa. Code § 69.1201.  Prosecutory Staff Statement in Support at ¶ 19.  In addition, the Parties submit that the Settlement Agreement is in the public interest.  Consequently, they request that the Commission approve it.

PULP’s Comments

		PULP is part of the Pennsylvania Legal Aid Network, a nonprofit network of legal service providers representing the interests of low income Pennsylvanians.  It is a specialized project providing statewide representation, advice and support in energy and utility matters related to low income, residential utility consumers.  Comments at 1.
 
		PULP supports the Settlement and, furthermore, supports and endorses the Commission’s continued monitoring and modification of LIURP in response to complaints about and flaws in that program.  In support of the Settlement, PULP points to two major factors: (1) PULP supports enhanced consumer education and more rigorous subcontractor terms; and (2) LIURP benefits are strengthened by enhanced consumer education and more rigorous subcontractor terms.  Comments at 3-10.

		On the second issue, PULP raises four additional points leading to the conclusion that adoption of the Settlement would be in the public interest.  Those four points are as follows: (1) LIURP costs effectively reduce energy consumption among low income families; (2) LIURP reduces the overall cost of service for residential ratepayers now and into the future; (3) LIURP has a beneficial economic effect in the Commonwealth; and (4) LIURP can improve the health and well-being of low income families.  Comments at 5-9.

		On the first point, PULP notes that LIURP has been shown in numerous reports and studies to cost effectively reduce energy consumption amounts by low income households.  Moreover, LIURP reduces energy consumption in a cost effective manner.  This cost effective reduction of energy consumption is in accord with Federal and state policy directive.  Comments at 6-7.

		On the second point, PULP points out that the energy usage reductions created by LIURP lead to direct savings in energy expenditures for LIURP participants.  PULP notes that each of the Commission’s Reports on Universal Service Programs and Collections Performance issued this decade confirms that low income natural gas households accrue considerable energy savings that yield a significant monetary benefit to the LIURP participant.  The impact of those monetary savings is especially important because it goes beyond low income LIURP participants to benefit all Pennsylvania ratepayers.  Comments at 7-8.

		On the third point, PULP notes that weatherization programs, such as LIURP, have been shown to produce substantial economic benefits in the communities in which they exist.  Much of the economic impact from weatherization programs like LIURP is in the creation of good, stable jobs.  Those jobs have good wages, which circulate back into the local economy and further stimulate local economic activity and development.  Comments at 8-9. 

		Finally, PULP’s fourth point is that low income households which are able to reduce energy expenses as a result of LIURP treatment may be able to redirect their limited resources to prevent termination of service or to afford other necessities, thereby improving the welfare of the entire household.  Comments at 9-10.

		As a result of its review of the Settlement, PULP supports it and requests that it be approved by the Commission.

Harrison’s Comments

		Initially, we note that Harrison requested that we consider his Comments nunc pro tunc, since the Comments were late-filed.

		We shall consider Harrison’s Comments herein.  Our Regulations state:

This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

52 Pa. Code § 1.2(a) (emphasis supplied).  In this case, we fail to see how any Party’s substantive rights would be prejudiced by the consideration of Harrison’s late-filed Comments.  	

		Harrison’s Comments will be quoted in part, as follows:

It is interesting that there are no negative comments on this docket.  But who getting (sic) so many free items or services or making or saving so much money would complain? . . . . 
None of the costs to the citizens, who pay for WRAP were addressed . . . . 

There is still a relationship between PPL and certain contractors that has not been broken for years.  There is no competition . . . . 

		We will address Harrison’s last point as to the lack of competition.  We note that the purpose of this investigation was not to promote competition but, as discussed above, to achieve certain reforms in PPL’s management of its LIURP program.  As discussed, the Settlement requires PPL to revise its WRAP contract to prohibit contractors and subcontractors from using PPL supplied equipment for private or for-profit use.  Additionally, the Settlement requires the WRAP Energy Educator to complete a two-part form termed “Actions to Save,” which contains specific recommendations for the LIURP customer.  One copy of that form must be left with the customer and one copy must be sent to the appropriate Universal Service Representative. 

		Additionally, Harrison termed the instant Settlement a “mockery.”  On the contrary, Prosecutory Staff and BCS noted PPL’s willingness to make its employees and contractors available to answer Staff’s questions, and also PPL’s willingness to provide all requested documentation.  In sum, Staff was of the opinion that PPL demonstrated a willingness to improve its operations and management of LIURP such that the imposition of a civil penalty was deemed unnecessary at this time to ensure future compliance.  Prosecutory Staff Statement in Support at ¶ 17.
			
Analysis of the Settlement Agreement

		We now turn to the issue of whether approval of the Settlement would be consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201.  We must furthermore determine whether approval of the Settlement would be in the public interest.

		The first criterion is whether PPL’s conduct was of a serious nature, such as willful fraud or misrepresentation, or consisted of merely administrative or technical errors.  52 Pa. Code § 69.1201(c)(1).  We note that neither Prosecutory Staff nor BCS Staff found evidence of any fraud or misrepresentation in PPL’s operations and administration of its LIURP.  In fact, Prosecutory Staff and BCS Staff found that PPL’s management was open to efforts to improve the program by revising its contracts and increasing its management controls of the education component of its LIURP.  Prosecutory Staff Statement in Support at ¶ 12.  

		The second criterion is whether the resulting consequences of PPL’s conduct were of a serious nature.  52 Pa. Code § 69.1201(c)(2).  We note that, while      Prosecutory Staff and BCS Staff found areas in which PPL could improve its LIURP operations and management, the consequences of PPL’s conduct were not of such a serious nature as to require the imposition of a civil penalty.  Prosecutory Staff Statement in Support at ¶ 13.   
 
		The third criterion is whether PPL made efforts to modify internal practices and procedures to address the conduct at issue, and to prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  Based on a thorough review of PPL’s operation and management of its LIURP, Prosecutory Staff and BCS Staff found that PPL has improved its LIURP operations and management since the time when Prosecutory Staff and BCS Staff received reports of incomplete, inadequate, inappropriate and inefficient work in November 2007.  Additionally, the changes in PPL’s internal policies, procedures and controls outlined in the Settlement will further improve the effectiveness of the program.  Prosecutory Staff Statement in Support at ¶ 14.       

		The fourth criterion is the number of customers affected and the duration of any violation by PPL.  52 Pa. Code § 69.1201(c)(5).  While neither Prosecutory Staff nor BCS Staff could identify the exact number of LIURP recipients affected by the issues raised in this proceeding, Prosecutory Staff and BCS Staff believe that the proposed operational and management changes proposed in the Settlement will increase the effectiveness of the LIURP program such that more participants will realize the benefits of that program.  Prosecutory Staff Statement in Support at ¶ 15. 

		The fifth criterion is PPL’s compliance history.  52 Pa. Code § 69.1201(c)(6).  Neither Prosecutory Staff nor BCS Staff is aware of any prior violations by PPL in relating to its operation and management of the LIURP program.  Prosecutory Staff Statement in Support at ¶ 16.
		
		Finally, in the process of negotiating this Settlement, all of the other factors set forth in Section 69.1201 were considered, including: PPL’s cooperation with the Commission, and the amount of a civil penalty necessary not only to deter future violations but to recognize possible violations in the past.  In this regard, Prosecutory Staff and BCS Staff note PPL’s willingness to make its employees and contractors available to answer Staff’s questions, and to provide all requested documentation.  Furthermore, Staff is of the opinion that PPL has demonstrated willingness to improve its operations and management of the LIURP program such that the imposition of a civil penalty is not necessary at this time to induce future compliance.  Prosecutory Staff Statement in Support at ¶ 17.

		After consideration of all of the above criteria, we conclude that approval of the instant Settlement is in the public interest.  As a result of this Settlement, PPL will modify its internal operating procedures to ensure that its LIURP participants receive appropriate and adequate education regarding energy use and PPL will also ensure appropriate use of PPL supplied equipment, such that the LIURP program will become more effective.

Conclusion

It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement Agreement.  The Settlement Agreement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  PPL agrees that it will revise its WRAP contract to prohibit contractors and subcontractors from using PPL supplied equipment for private or for-profit use.  Also, PPL will require its WRAP Energy Educator to complete a two-part form called the Actions to Save, with specific recommendations for the customer.  Additionally, follow up with 5% of customers, to ensure they received energy education, will be required.  Accordingly, we find that the proposed Settlement Agreement entered into between the Prosecutory Staff and PPL is in the public interest and merits approval; THEREFORE,

		IT IS ORDERED:

		1.	That the Settlement Agreement entered into between the Law Bureau Prosecutory Staff and PPL Electric Utilities Corporation, filed on April 22, 2010, which resolves the informal investigation of PPL’s Low Income Usage Reduction Program, is approved. 

		2.	That PPL Electric Utilities Corporation agrees to henceforth comply with all the requirements of the Settlement Agreement relative to its practices connected to its Low Income Usage Reduction Program as outlined in the body of this Opinion and Order.

		3.	That Docket No. M-2010-1505410 shall be marked closed.
[image: ]							
BY THE COMMISSION,

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 16, 2010

ORDER ENTERED:  September 16, 2010
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