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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Margaret Forgash (Complainant), filed on August 9, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued July 22, 2010.  No Reply Exceptions were filed.   
History of the Proceeding


On February 24, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against Verizon Pennsylvania Inc. (Verizon), alleging that there are incorrect charges on her telephone bill.  On December 8, 2009, Verizon filed a Motion for Leave to File Answer with a Notice to Plead and an Answer to the Formal Complaint.  The Answer denied the material averments of the Complaint.  The Complainant did not file a response to the motion.  I.D. at 1.


An initial telephonic hearing was scheduled for December 17, 2009.  The Complainant requested a continuance which was granted.  The initial telephonic hearing was rescheduled for January 25, 2010.  At the hearing, the Parties requested a continuance of the hearing and indicated that a settlement had been achieved.  The continuance was granted and the ALJ issued a First Interim Order Granting a Continuance, which provided, inter alia, that in the event a petition for withdrawal or certificate of satisfaction was not filed with the Commission on or before February 24, 2010, the case would be rescheduled for an initial telephonic hearing.  I.D. at 1-2.


An initial telephonic hearing was rescheduled and held on March 29, 2010, in Pittsburgh.  The Complainant appeared pro se, testified on her own behalf and presented one Exhibit which was admitted into the record.  Verizon was represented by counsel at the hearing who presented the testimony of one witness and presented four Exhibits that were admitted into the record.  The record was closed April 20, 2010.  I.D. at 2.


As noted, on July 22, 2010, the Commission issued ALJ Hoyer’s I.D. in which he dismissed the Complaint for failure by the Complainant to meet her burden of proof.  The Complainant filed Exceptions to the I.D. on August 9, 2010.  No Reply Exceptions were filed.
Discussion


During the telephonic hearing, the Complainant testified that there are incorrect charges on her telephone bill.  Specifically, she claimed that her local calls are being timed and she is being charged for them.  The Complainant failed to specify at the hearing what charges for local calls she was disputing on her bills.  Also, the Complainant testified that she disputed charges on her telephone bills for Directory Assistance and the manner in which Directory Assistance calls are listed on monthly billings.  I.D. at 4.


Verizon’s witness testified that the Complainant has Verizon’s flat rate unlimited service plan which allows her to make unlimited, untimed calls within her local service area.  Verizon’s witness identified the Complainant’s local service area and explained which areas are outside her local service area.  In addition, Verizon’s witness explained that calls outside Complainant’s local service area are timed and the Complainant is billed for those calls.  Verizon’s witness further testified that the Complainant is charged for Directory Assistance when she calls Directory Assistance and the operator connects her call to the other party.  I.D. at 4; Tr. at 32-35, 37.



The Complainant abruptly ended her participation in the hearing while Verizon was presenting its case.  Finding of Fact No. 5; Tr. at 40.



In his Initial Decision, the ALJ dismissed the Formal Complaint, finding that the Complainant has failed to establish that her bills for telephone service provided by Verizon are inaccurate.  The ALJ concluded that the Complainant did not establish that Verizon failed to comply with the Pennsylvania Public Utility Code, 66 Pa. C.S. §101 et seq., the Commission’s Regulations or any orders issued by the Commission.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made five Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

In her Exceptions, the Complainant avers that she ended her participation in the telephonic hearing due to her physical health, and for no other reason.  The Complainant points out that Verizon presented a long list of area codes at the hearing and that those area codes had nothing to do with her telephone bill, since she doesn’t make calls to those areas.  The Complainant avers that because of her disability, she could not continue to respond to the Verizon’s prolonged presentation.  Exc. at 2.  
On review of the record and the Exceptions to the Initial Decision, we note that the Complainant offers nothing in her Exceptions that would convince us to modify the ALJ’s I.D.  It is clear that the Complainant failed to satisfy her burden of proof in this proceeding by choosing to end her participation in the case before the hearing had concluded.  Therefore, we shall deny the Complainant’s Exceptions and adopt ALJ Hoyer’s Initial Decision, which dismissed the Complaint
Conclusion


Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s I.D. which dismisses the Complaint on the grounds that the Complainant failed to satisfy her burden of proof to establish that her bills for telephone service provided by the Verizon are inaccurate;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Margaret Forgash are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued on July 22, 2010, is adopted, consistent with this Opinion and Order.


3.
That the Formal Complaint of Margaret Forgash v. Verizon Pennsylvania Inc. at Docket Number C-2009-2092601 is dismissed for failure to satisfy the burden of proof. 


4.
That the record at Docket Number C-2009-2092601 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)
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