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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mariah B. and James J. Munnis (Munnis’ or Complainants), filed on August 12, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued August 6, 2010.  No Reply Exceptions were filed.
History of the Proceeding


On June 15, 2009, the Munnis’ filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO), alleging that there is a reliability, safety or quality problem with their utility service.  On August 4, 2009, PECO filed an Answer to the Complaint.  I.D. at 1-2.



An initial hearing was held on February 24, 2010, in Philadelphia.  Mr. Munnis, who is an attorney, represented himself and Mrs. Munnis at the hearing.  Mrs. Munnis testified and sponsored sixteen exhibits.  PECO was represented at the hearing by counsel and presented the testimony of one witness who sponsored four exhibits.  All twenty exhibits were admitted into the record.  The record closed on March 15, 2010.  I.D. at 2-4.  As noted, the ALJ’s Initial Decision was issued on August 6, 2010, wherein she dismissed the Complaint in its entirety.  Exceptions were filed by the Complainants on August 12, 2010.  No Reply Exceptions were filed.
Background



In April 2007, at the Complainants request, PECO’s subcontractor marked the Complainants’ electric line in order that Verizon could install FIOS lines on the Complainants’ property.  In the process of installing the FIOS line, Verizon severed an electric line that was not marked.  On April 19, 2007, the Complainants hired a contractor to repair the severed line.  Subsequently PECO paid the Complainants’ contractor $863.81 for repairing the severed line.  Findings of Fact Nos. 9-13.


On June 1, 2007, PECO informed the Complainants that they were required to repair the primary service to their residence since the service line has become exposed in a creek bed.  On the circuit print, the line to the Complainants’ home is identified as PT, which indicates that the underground primary service is private property owned by the Complainants.  Findings of Fact Nos. 14, 15, 17.



In October 2008, the Complainants contacted PECO and requested that the cable be relocated at PECO’s expense.  By letter dated November 10, 2008, PECO asked the Complainants to provide information to show that PECO owned or assumed ownership of the cable.  The Complainants responded by letter dated December 10, 2008, indicating that PECO previously had repaired the line on three occasions.  It is the Complainants’ position that PECO owns the line because it has repaired it.  PECO responded, indicating that the underground service line is part of the Complainants’ private property.  PECO rebutted the Complainants’ conclusions that PECO owns the line by showing that the cable is marked PT (private property) on the circuit map and showing that, according to the tariff, PECO repairs lines that it does not own.  Furthermore, PECO indicated that it would take responsibility for the first 200 feet of cable replacement and the Complainants would be responsible for the cost of any cable replacement in excess of 200 feet.  Findings of Fact Nos. 19- 22, 24.


By correspondence dated March 12, 2009, the Complainants requested that PECO repair the cable.  PECO reiterated that it would be responsible for only the first 200 feet of replacement cable.  PECO indicated that the cable could not be replaced as currently routed, due to environmental regulations, since the current installation travels through an environmentally sensitive area.  Also, PECO stated that the cable must be rerouted due to current construction practices that will not permit the line to be buried in the creek.  According to PECO, the alternative installation would be at least 450 feet.  Findings of Fact Nos. 28-30.



Although PECO originally recommended replacing the entire cable, after further review, PECO recommended that a portion of the cable could be replaced by installing a junction box to tie into the existing cable.  Finding of Fact No. 31. 


PECO’s Tariff Section 6 (Private Property Construction), Rule 6.1 (Company’s Service Lines), can be used to determine ownership of, and repair responsibility for facilities located in PECO’s service territory.  Rule 6.1(a) UNDERGROUND indicates that PECO “will provide, own and maintain standard service-supply lines as follows:

“Underground cable construction to a point approximately18 inches inside the property line of the customer….”
Exception (2) to Rule 6.1(a) permits PECO to be responsible for replacing the facility up to 200 feet inside the property line of the customer with the customer bearing the cost for all additional length beyond 200 feet.  Tr. 60, 61; PECO Ex. 3.


In her Initial Decision, ALJ Fordham concluded that the Complainants failed to sustain their burden of proof.  The ALJ found that the Complainants did not demonstrate that the replacement recommended by PECO is unreasonable.  As such, the ALJ dismissed the Complaint in its entirety.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made thirty two Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



In their Exceptions, the Complainants submit that they should not have to suffer because of PECO negligence in mismarking the underground line which resulted in it being severed by Verizon.  The Complainants argue that, as a result of the mismarking of the line, the splice and junction box for the line could be within 200 feet from the Complainants’ property line and, therefore, PECO would be responsible for the repair.  The Complainants aver that no evidence was submitted indicating the their property contained any “environmentally sensitive areas.”  The Complainants suggest that the new line could be routed around the creek, under the bridge attachment, with a junction box within 200 feet from the property line.  Exc. at 1-2.  


The Complainants further argue that the evidence they introduced is sufficient to prove  that PECO’s recommended replacement is unreasonable.  The Complainants aver that this matter should be considered a repair due to PECO’s negligence and, therefore, PECO should bear the entire cost of the replacement line.  Exc. at 3. 



In order to determine who has ownership and responsibility for repair of the cable, the Commission’s Regulations and PECO’s tariff must be examined.  Section 57.1 of the Commission’s Regulations, 52 Pa. Code § 57.1, states that a utility’s electric supply lines end eighteen inches over the customer’s property line.


We are of the opinion that PECO’s past actions are consistent with its current position that it owns the facilities located up to eighteen inches over the Complainants’ property line.  We find that PECO has complied with its tariff provision that permits the Company to make the necessary repairs to customer-owned extensions of secondary service supply lines for residential customers at no charge.  We also agree with PECO that, if a customer’s service extension requires replacement, the Company shall make the replacement and assume ownership of the service-supply line, with the Company bearing the cost up to 200 feet in length, and the customer bearing the cost of all additional length.  PECO has presented evidence that the Complainants’ replacement facilities must be rerouted and that they will be more than 200 feet due to environmental regulations and current construction practices.  We agree with the ALJ that the Complainants’ have failed to sustain their burden of proof demonstrating that PECO’s recommended replacement is unreasonable.  Therefore, we shall deny the Munnis’ Exceptions and dismiss the Complaint.  
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt ALJ Fordham’s Initial Decision which dismisses the Complaint; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Mariah B. and James J. Munnis are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted consistent with this Opinion and Order.


3.
That the Complaint of Mariah B. and James J. Munnis v. PECO Energy Company at Docket Number C-2009-2113791 is dismissed for the failure to satisfy their burden of proof. 


4.
That the record in this case be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)
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