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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Abdollah Owzar (Owzar or Complainant), filed on August 5, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued July 26, 2010.  Reply Exceptions were filed August 25, 2010, by UGI Utilities, Inc. (UGI).
History of the Proceeding


On February 2, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission against UGI, alleging that the dials on his gas meter were “jumping forward while rotating” resulting in a higher reading than the actual amount of gas used.  On February 24, 2010, UGI filed an Answer to the Complaint.  The Answer denies that the Complainant’s meter “jumping forward” resulted in high and inaccurate readings of the Complainant’s gas consumption.  I.D. at 1.



An initial hearing was held on June 11, 2010 in Harrisburg.  The Complainant appeared pro se and presented testimony.  UGI was represented at the hearing by counsel who presented the testimony of two witnesses and sponsored five exhibits that were admitted into the record.  The record closed on June 23, 2010.  I.D. at 2.



ALJ Salapa’s Initial Decision denying the Complaint was issued on July 26, 2010.  On August 5, 2010, the Complainant filed Exceptions.  UGI filed Reply Exceptions on August 25, 2010.

Background



In January 2010, the Complainant contacted UGI concerning the fact that the dials on his gas meter were rotating and jumping forward.  The Complainant explained that he was concerned that his gas meter was not accurately showing the amount of natural gas he was consuming.  I.D. at 7; Tr. at 7-8, 15-16.


On January 13, 2010, UGI sent a service technician to the Complainant’s house.  The service technician replaced the old meter.  The old meter was tested by UGI and the test indicated that the meter was operating properly and was accurately measuring the amount of gas passing through the meter.  UGI performed two tests on the meter.  The first test indicated the meter had an error of -0.9%. The second test indicated the meter had an error of -0.2%.  The Commission’s regulations provide that a gas meter may not exceed an error of plus or minus 2.0%.  52 Pa. Code § 59.21; I.D. at 7-8; Tr. at 16, 23, 51-53; Ex. R-4.



UGI presented evidence regarding the operation of the Complainant’s old gas meter.  According to UGI’s witness, the Complainant’s old meter was remotely read by a radio signal.  The Complainant’s old meter received and sent these signals through the Encoder Receiver Transmitter (ERT) module.  UGI obtained readings of Complainant’s gas usage from the ERT, not the meter dials.  The meter dials were a secondary indicator of usage.  I.D. at 8; Tr. 34-35.


UGI’s witness stated that a malfunction on the meter dials would not affect the ERT or its accuracy since the drive slot of the ERT was directly connected to the drive post and the ERT in turn drove the meter dials.  Tr. at 34-35, 37.  UGI’s witness testified that the meter dials on the Complainant’s old meter did not malfunction because when UGI removed the old meter on January 13, 2010, the reading obtained from both the meter dials and the ERT was 0772.  Tr. at 36, Ex. R-4. 



UGI presented a document showing the Complainant’s monthly usage from July 1998 to May 3, 2010, along with the number of degree days for each month.  That document shows that the Complainant used less gas during the most recent three years than during the previous years.  The monthly usage figures shown by the new meter are almost identical for the first three months of 2010 compared with the usage figures shown for the first three months of the previous year.  I.D. at 9; Tr. at 49-51; Ex. R-2.


UGI’s witness testified that very rarely does a malfunction as described by the Complainant occur.  Also, UGI indicated that a malfunction of the dials on the meter does not affect the accuracy of the Complainant’s bills since UGI obtains the Complainant’s usage data from the ERT, not the dials.  I.D. at 10.


In his Initial Decision, the ALJ denied the Complaint finding that the Complainant failed to establish by a preponderance of the evidence that UGI has incorrectly billed him.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made thirty two Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)
Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

In order to secure the just, speedy and inexpensive resolution of this case, however, we will waive our Regulation and address the Exceptions.  52 Pa. Code § 1.2.



The Complainant submits in his Exceptions that he was not permitted to present an exhibit demonstrating that his old meter malfunctioned.  The Complainant also avers that he brought a video tape to the hearing showing the rotating and jumping of the dials, but he was not permitted to show it.  Exc. at 1.



The Complainant questions why UGI’s service technician replaced his meter immediately after realizing the malfunctioning of the meter considering the extra cost to replace the meter.  The Complainant believes the new meter is manipulated and he would like it to be tested by an independent party to verify that it is operating correctly.
  Exc. at 1.



UGI argues that the Complainant raises no new issues in his Exceptions.  UGI avers that the ALJ correctly refused to allow the Complainant to utilize a fabricated device at the hearing because the Complainant demonstrated “ . . . absolutely no familiarity with the construction or operation of gas meters.”  R. Exc. at 1 (quoting Tr. at 13).  Further, UGI submits that the Complainant never offered to introduce the referenced video tape as an exhibit at the hearing.  UGI avers that the device and the video tape is totally irrelevant to the measurement of Complainant’s consumption since the Complainant’s consumption is measured by the ERT device that allows UGI to read the meter from a remote location.  UGI points out that the meter dials serve only a secondary purpose for the benefit of the customer and for the Company to use for verification purposes.  UGI submits that the Commission should adopt ALJ Salapa’s well-reasoned Initial Decision.  R. Exc. at 1-2.



We agree with UGI that Complainant raised no new issues in his Exceptions.  Furthermore, we agree with UGI that the Complainant never offered to introduce a video tape as an exhibit at the hearing.  


In our opinion, UGI provided ample evidence to indicate that the bills issued to the Complainant were based on actual usage and, therefore, are accurate.  First, UGI demonstrated that the meter dials could malfunction and not affect the accuracy of the ERT or billed amounts.  Second, UGI’s test of the Complainant’s meter indicated that it was operating properly and complied with Commission regulations.  Third, there is no indication that the Complainant’s measured usage increased in the months preceding January 2010, when the Complainant observed the meter dial jump forward while rotating.  If the meter had been malfunctioning, the Complainant’s usage should have shown a marked increase in the months prior to when the Complainant discovered the alleged malfunction.  The Complainant’s usage never reflected an increase in gas use which would support a meter malfunction.


Finally, the record evidence indicated that the Complainant’s usage has been consistent over a number of years.  If the Complainant’s gas meter was malfunctioning, his average usage should have increased at some point which, based on the record, did not happen.

Conclusion


Based on the above discussion, we conclude that the Complainant has failed to establish by a preponderance of the evidence that UGI has incorrectly billed him.  Therefore, we shall deny the Complainant’s Exceptions and adopt ALJ Salapa’s Initial Decision which denies the Complaint;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Abdollah Owzar are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge David A. Salapa is adopted consistent with this Opinion and Order.


3.
That the Complaint of Abdollah Owzar v. UGI Utilities, Inc. at Docket Number C-2010-2156070 is denied for the failure to satisfy the burden of proof. 


4.
That the case at Docket Number C-2010-2156070 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: September 16, 2010
ORDER ENTERED: September 17, 2010
	� 	We note that the Complainant attempted to introduce a new document into the record, as an attachment to his Exceptions.  As stated earlier, the record in this case closed on June 23, 2010.  As a result, we cannot consider this attachment.
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