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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are: the Joint Petition for Approval of Settlement Agreement (Settlement Agreement); the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on July 21, 2010; and the Exceptions to the Recommended Decision filed by the Office of Small Business Advocate (OSBA) and Dominion Retail, Inc. (Dominion Retail) on August 10, 2010.  Reply Exceptions were filed by the Peoples Natural Gas Company, LLC (Respondent or Peoples) and the Office of trial Staff (OTS) on August 20, 2010. 
[bookmark: _Toc271015505]I.  Introduction

On March 2, 2010, Peoples filed with the Commission a natural gas cost reconciliation statement for the twelve-month period February 1, 2009, through January 31, 2010, pursuant to the annual automatic adjustment clause provisions for the recovery of natural gas costs set forth in 66 Pa. C.S. §1307(f)(3).[footnoteRef:1]  Also pursuant to 66 Pa. C.S. §1307(f), on April 1, 2010, Peoples filed Supplement No. 119 to its Tariff-Gas PA P.U.C. No. 43 (Supplement No. 119), which contains its proposed rates for the recovery of natural gas costs for the period October 1, 2010, through September 30, 2011.  Supplement No. 119 proposes an increase in the commodity charge of $0.6073/Mcf, an increase in the capacity charge of $0.1493/Mcf and a decrease in the gas cost adjustment charge of $0.2535/Mcf.   [1:  	The specific filing requirements are set forth in the Commission’s Regulations at 52 Pa. Code §§53.64(c) and 53.65.] 

Subsequent to the hearings in this proceeding, Peoples, the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA) and the OSBA filed the Settlement Agreement which purported to resolve “nearly all of the contested issues raised in this proceeding.”  Settlement Agreement at 5.  The two issues of lost and unaccounted-for-gas (LUFG) and retainage rates for transportation customers were specifically carved out of the Settlement Agreement.  Id. at 10.  In addition, the three issues raised at hearing by private complainant, Joseph J. Virostek, were not included in the Settlement Agreement.  R.D. at 52-53.

In his Recommended Decision, the ALJ found, inter alia, that the Settlement Agreement was in the public interest and was consistent with the requirements of the Public Utility Code and the Commission’s regulations.  The ALJ recommended that the Settlement Agreement be adopted by the Commission.  The ALJ also made recommendations regarding the issues of LUFG and retainage rates, as well as the three issues raised by Mr. Virostek.  R.D. at 53.   
[bookmark: _Toc271015506]II.  History of the Proceeding[footnoteRef:2] [2:   	A more complete history of this proceeding is presented in the Recommended Decision at 1–6.] 


Following the filing of Peoples’ annual purchased gas cost preliminary supporting information, discussed supra, the OCA filed a notice of appearance and a complaint on March 12, 2010, docketed at C-2010-2163637.  On March 16, 2010, the OSBA filed a notice of appearance and a complaint docketed at C-2010-2164664.  

In addition to Supplement No. 119, Peoples also filed and served written, direct testimony identified as Peoples Statement Nos. 1, 2 and 3 with exhibits on April 1, 2010.  

On April 6, 2010, the OTS filed a notice of appearance.  

On April 8, 2010, Equitable Energy LLC, d/b/a Equitable Energy (Equitable) filed a Petition to Intervene in this proceeding.  Similarly, on April 12, 2010, Dominion Retail filed a Petition to Intervene.  Both Petitions were filed pursuant to       52 Pa. Code §§5.71-5.74 and alleged that Equitable and Dominion Retail are natural gas suppliers to customers in Peoples’ service territory.  

Formal Complaints were filed by the following private customers (private complainants): Grace A. Czolba on April 12, 2010, at Docket No. C-2010-2169787; Dennis Keibler on April 16, 2010, at Docket No. C-2010-2171221; James Nicklin on April 19, 2010, at C-2010-2171481; Joseph J. Virostek on April 21, 2010, at Docket C‑2010-2171513; Merle Neumann on April 28, 2010, at Docket C-2010-2172660; and Don Barricella on April 30, 2010, at Docket No. C-2010-2175027.

A prehearing conference was held on April 12, 2010, in Harrisburg.  Peoples, the OTS, the OCA, the OSBA and Equitable[footnoteRef:3] all filed prehearing memoranda prior to the prehearing conference and participated in the prehearing conference.  [3:  	Equitable did not participate in the subsequent evidentiary hearing nor did it file comments regarding the Settlement Agreement, briefs, or exceptions to the Recommended Decision. ] 


A hearing was held on June 9, 2010, in Harrisburg.  Peoples, the OTS, the OCA, the OSBA and Dominion Retail were represented by Counsel.  At the beginning of the hearing, Mr. Virostek appeared pro se and testified by telephone.  After Mr. Virostek testified, the Parties agreed to stipulate the admission of the statements and exhibits of Peoples, Dominion Retail, the OTS, the OCA and the OSBA and to waive cross examination of the witnesses sponsoring those statements and exhibits.   The hearing resulted in a transcript of 136 pages.

On June 23, 2010, Peoples, the OTS, the OCA and Dominion Retail filed the Settlement Agreement.  The Settlement Agreement noted that Dominion Retail objected to Sections G and H of the Petition regarding LUFG and retainage rates and intended to brief those issues.  Similarly, the Settlement Agreement indicated that the OSBA’s proposal that the LUFG rate be capped was carved out for litigation and briefing.  Attached to the Settlement Agreement were signed Statements in Support of Settlement Agreement (Statements in Support) by the OTS, the OCA, Dominion Retail and Peoples.  Also attached to the Petition was a letter from the OSBA stating that it did not object to the Settlement Petition, except for Sections G and H of the Petition and that it would brief those issues.  

Also on June 23, 2010, Peoples and the OSBA filed a stipulation regarding the flow through to small commercial customers on the Peoples system of refunds that Peoples is receiving from Tennessee Gas Pipeline Company (Tennessee), pursuant to a settlement resolving the over-collection of cost recovery surcharges from Tennessee shippers.  The stipulation states that, consistent with the Commission’s May 24, 2010 Order at P-2010-2152149,[footnoteRef:4] Peoples will begin the flow of refunds through to small commercial customers, effective July 1, 2010.   [4: 	Petition of The Peoples Natural Gas Company, d/b/a Dominion Peoples Requesting Approval to Use Tennessee PCB Interim Refunds for Expanded Dollar Energy Fund Grants Program, Emergency House Line Repair & Furnace Replacement Program and GCR Credits to Small Commercial Customers, Docket No. P-2010-2152149 (Order entered May 24, 2010).

] 


The OSBA, Peoples and Dominion filed Main Briefs on June 23, 2010.  The OTS and the OCA filed letters on June 23, 2010, stating that they would not be filing Main Briefs.  On June 23, 2010, the Pennsylvania Independent Oil and Gas Association (PIOGA) filed an Amicus Curiae Brief, pursuant to 52 Pa. Code §5.502(e) regarding the issue of LUFG.  

On June 24, 2010, the ALJ served copies of the Settlement Agreement and Attachments on the private complainants.  Enclosed with the copies of the Settlement Agreement was a letter stating that the private complainants should review the Settlement Agreement and provide any comments or objections in writing on or before July 6, 2010.  The ALJ also enclosed a signature page that the private complainants could sign and return if they wished to join in the Settlement Agreement.  The ALJ did not receive any written comments or objections from any of the private complainants regarding the Settlement Agreement.  R.D. at 6.

The OSBA, Dominion Retail and Peoples filed Reply Briefs on July 1, 2010.  The OTS and the OCA filed letters on July 1, 2010, stating that they would not be filing Reply Briefs.  Also on July 1, 2010, PIOGA filed an Amicus Curiae Reply Brief, pursuant to 52 Pa. Code §5.502(e). The record closed on July 1, 2010, upon the filing of Reply Briefs.  

On July 21, 2010, the ALJ issued his Recommended Decision which recommended, inter alia, that the Settlement Agreement be adopted by the Commission.  The ALJ also recommended that the Commission reject: (1) the OSBA’s proposal that a cap be established on the amount LUFG which Peoples is allowed to collect from its supply customers; and (2) Dominion Retail’s proposal that Peoples’ retainage rates for transportation customers remain at their existing levels.  R.D. at 53.  The ALJ also addressed the three issues raised by Mr. Virostek.  Id. at 52-53.

As noted, Exceptions to the Recommended Decision were filed by the OSBA and Dominion Retail on August 10, 2010.  Reply Exceptions were filed by Peoples and the OTS on August 20, 2010. 
[bookmark: _Toc271015507]III. Discussion

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654,602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45.70 A.2d 857 (1950).  In this instance, Peoples has the burden of proof.

[bookmark: _Toc271015508]A. Terms of the Settlement Petition

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, M-00031768 (January 7, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991); Pa. PUC v. Philadelphia Electric Co., 60 Pa. P.U.C. 1 (1985).

The following discussion is intended to be a summary of the terms of the Settlement Agreement and not every detail has been reflected.  Consequently, this summary should not be interpreted as amending the provisions of the Settlement Agreement.

[bookmark: _Toc271015509]1.  Least Cost Fuel Procurement Policy

Sections 1318(a) and (b) of the Public Utility Code, 66 Pa. C.S. § 1318(a) and (b), set forth specific findings that the Commission must make to determine if the gas distribution utility is pursuing a least-cost fuel procurement policy.  

[bookmark: _Toc271015510](a)  FERC Proceedings

Section 1318(a)(1) of the Code, 66 Pa. C.S. § 1318(a)(1), requires the Commission to find that Peoples has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission (FERC).  Peoples submitted the testimony of Mr. Caldro who explained Peoples’ past, present and future policy governing participation in FERC proceedings.  Peoples’ Statement No. 2 at 2-4.  In of this testimony, Peoples submitted Exhibit 13 which contains a detailed identification and explanation of the numerous cases that Peoples and its affiliates monitored or participated in “over the last year or so.”  Id. at 4.  In its Statement in Support, Peoples avers that participation in FERC and other proceedings has helped Peoples minimize the costs its customers must pay for pipeline services and maximize the flexibility of the services available.  Peoples Statement in Support at 5. 

The ALJ concluded that the essence of Peoples’ approach to FERC participation is to comprehensively monitor all proceedings which may materially affect the price and availability of gas supply to Peoples.  The ALJ noted that the Commission has reviewed this policy in previous 1307(f) proceedings and has approved it.  R.D at 16. 

We find that the activities of Peoples and its affiliates before the FERC, as described in Peoples’ Exhibit 13, supports a conclusion that Peoples has fully and vigorously represented the interests of its ratepayers before the FERC.

[bookmark: _Toc271015511](b)  Negotiation of Contracts and Gas Procurement 

Sections 1318(a)(2), (3) and (4) of the Public Utility Code, 66 Pa. C.S.     §§ 1318(a)(2),(3) and (4), require the Commission to make a finding of prudence in negotiating or renegotiating of gas supply contracts and a finding of prudence concerning efforts to obtain lower cost gas supplies, including the use of gas transportation.

Peoples presented the testimony of Mr. Walther which, inter alia, provided a description of Peoples’ natural gas supply portfolio during the period between February 1, 2009, through January 31, 2010, (reconciliation period) as well as changes to its portfolio during the twenty-month period between February 1, 2010, through September 30, 2010 (projected period).  Peoples Statement No. 1 at 17-39.  This Statement reflects the various interstate pipeline transportation services, storage services, firm commodity services, supply arrangements, used in conjunction with Peoples’ own storage facilities, contracts with local suppliers and spot market supplies that have been and will be employed to supply natural gas to Peoples’ customers.  Id.  Mr. Walther testified that Peoples’ gas procurement policy “is and had been founded on the desire to maintain an appropriate balance between reliability and costs.”  Mr. Walther explained that Peoples’ policy is to acquire supplies to satisfy total projected system requirements by using its least costly source of supply first, to the extent it is feasible to do so.  Mr. Walther stated that under current conditions, Peoples will first turn to local production, and then to purchases from interstate producers and marketers for the balance of its supplies.  Id. at 4-8.

In the Settlement Agreement, the Parties concluded that the natural gas costs that Peoples incurred during the reconciliation period were incurred under a “least-cost procurement policy, consistent with Peoples’ obligation to provide safe, adequate and reliable service to its customers.”  Similarly, the Parties concluded that it appears that the costs that Peoples will incur during the projected period will be consistent with a least cost fuel procurement policy.  Settlement Agreement at 7.  In support of these findings, the OTS stated specifically that its “analysis in this proceeding confirms this representation.”  OTS Statement in Support at 4. 

In his Recommended Decision, the ALJ thoroughly addressed Peoples’ gas procurement policy, gas supply mix, price hedging strategy, and negotiation of contracts.  R.D. at 18-22.  The ALJ concluded, inter alia, that Peoples has met the requirements of Section 1318 of the Public Utility Code by pursuing a least cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.  The ALJ found that Peoples has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of the utility’s ratepayers in compliance with 66 Pa. C.S. §1318(a)(2).  The ALJ also found that Peoples has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies in compliance with 66 Pa. C.S. §1318(a)(3).  Similarly, the ALJ concluded Peoples has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy in compliance with 66 Pa. C.S. §1318(a)(4).  R.D. at 54.

We concur with the ALJ that the record in this proceeding indicates that Peoples has met the requirements of 66 Pa. C.S. §§1318(a)(2), (3) and (4).  As clarified in the Settlement Agreement, the Commission’s findings regarding the twenty-month projected period are made solely with setting prospective rates.  Our findings in this Opinion and Order regarding Peoples’ compliance with 66 Pa. C.S. §§1318(a)(2), (3) and (4) does not limit this Commission or any party from challenging whether the natural gas costs actually incurred by Peoples for the projected period were incurred pursuant to a least cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.  Settlement Agreement at 7‑8. 

[bookmark: _Toc271015512](c)  Affiliate Transactions

Section 1318(b) of the Code, 66 Pa. C.S. § 1318(b), requires that if a natural gas distribution company purchases all or part of its supplies from an affiliated interest, the Commission is required to make three specific findings with regard to the justness and reasonableness of all such purchases.  

Peoples’ witness, Mr. Walther, explained as of February 1, 2010, Peoples is no longer affiliated with entities that provide gas or pipeline services.  Mr. Walther stated that Peoples has purchased gas supplies from affiliated suppliers under the same terms and pricing that it was offering other local producers or spot market suppliers.  Peoples Statement No. 1 at 59-61. 

In his Recommended Decision, the ALJ concluded that Peoples is in compliance with the following three requirements of 66 Pa. C.S. §1318(b): (1) Peoples has fully and vigorously attempted to obtain less costly gas supplies on both short-term and long-term bases from nonaffiliated interests in compliance with 66 Pa. C.S. §1318(b)(1); (2) the contracts, if any, for the purchase of gas from its affiliated interests by Peoples are consistent with a least cost fuel procurement policy in compliance with 66 Pa. C.S. §1318(b)(2); and (3) neither Peoples nor its affiliated interests has withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy in compliance with 66 Pa. C.S. §1318(b)(3).  Based on our review of the record in this proceeding, we concur with the ALJ’s findings regarding Peoples transactions with affiliates.

[bookmark: _Toc271015513](d)  Shut-in Practices 

Section 1318 (c) of the Code, 66 Pa. C.S. §1318(c), requires that, in determining whether a gas utility has purchased the least costly natural gas available, the Commission shall consider any gas supplies that could have reasonably been brought to market, but were voluntarily withheld from the market by the utility or its affiliate. 

In his direct testimony, Peoples’ witness, Mr. Walther, explained that except for repairs, maintenance, or safety, Peoples does not shut in Pennsylvania production over which it has control “where the expected result of such shut-in would be to require Peoples to acquire substitute supplies at a higher cost.”  He also testified that some of Peoples’ former affiliates make unregulated sales of gas into the competitive marketplace and Peoples purchases those supplies only if the price is competitive.  Peoples Statement No. 1 at 61-61.  Since there is no evidence to the contrary, we shall adopt the ALJ’s finding that Peoples has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy in compliance with 66 Pa. C.S. §1318(a)(4).  R.D. at 55.

[bookmark: _Toc271015514]2.  Natural Gas Rates as of October 1, 2010

As discussed supra, Peoples filed Supplement No. 119 to its Tariff-Gas PA P.U.C. No. 43 (Supplement No. 119), which contains its proposed rates for the recovery of natural gas costs for the period October 1, 2010, through September 30, 2011.  The direct testimony of Peoples’ witness Mr. Caldro, explains in detail the development of the natural gas supply rates that Peoples proposes to place into effect on October 1, 2010, utilizing cost projections, sales projections and the reconciliation process.  Peoples Statement No. 2 at 5-17 and Peoples Exhibit Nos. 2-10 and 14-16.

The Parties to the Settlement Agreement have agreed that Peoples should be permitted to place into effect the natural gas supply rates set forth in Appendix A to the Agreement.  The parties acknowledge that, except for the banking, balancing and advancing (BB&A) charges, the natural gas supply rates set forth in Appendix “A”: (1) may be superseded by Peoples’ October 1, 2010 quarterly recalculation of its natural gas cost recovery levels in accordance with the Commission’s regulation at 52 Pa. Code        § 53.64(i)(5); and (2) will be updated to reflect the latest NYMEX prices for the projected portion of the twenty-month period of February 1, 2010, through September 30, 2011.  Settlement Agreement at 8.

In its Statement in Support, the OTS stated that its analysis in this proceeding supports that these rates are just and reasonable and are based on sound regulatory practices.  OTS Statement in Support at 6.  

In conjunction with our findings regarding Peoples’ gas procurement practices, we find that the rates presented in Appendix A to the Settlement Agreement should be permitted to go into effect on October 1, 2010, subject to subsequent adjustments and review. 

[bookmark: _Toc271015515]3. Design Peak Day Capacity

As explained by OCA witness Mr. Mierzwa, design peak day is an extremely cold day expected to occur every ten to twenty years which natural gas distribution utilities utilize for capacity planning purposes.  In his testimony, Mr. Mierzwa argued that Peoples’ unreasonably relies on a 700,000 Dth design peak day forecast and that recent evidence indicates that Peoples’ design peak day requirements are 668,000 Dth.  Mr. Mierzwa averred that, as a result, Peoples maintains 15,000 Mcf of excess pipeline capacity.  Mr. Mierzwa recommended that Peoples should attempt to release 15,000 Dth of capacity on a non-recallable basis to resolve this issue in the short term.  In the long term, Mr. Mierzwa recommended that Peoples should attempt to reduce its pipeline capacity entitlements by 15,000 Mcf as contracts expire.  OCA Statement No. 1 at 4-9. 

As part of the Settlement Agreement, Peoples agreed to examine its gas supply and capacity portfolio to determine the best course of action to achieve a 15,000 Mcf/day reduction.  Peoples also agreed that the review will occur no later than      October 1, 2010, and the capacity reductions will be implemented as soon as possible thereafter.  The related cost savings will be reflected in Peoples’ actual gas cost experience.  Settlement Agreement at 8. 

In its Statement in Support, the OCA submitted that this is a reasonable compromise in light of the evidence presented by the Parties and likely litigation outcomes.  OCA Statement in Support at 5.  We agree.  The 15,000 Mcf/day reduction appears to be a reasonable balance between reducing Peoples’ cost of service and preserving the ability of Peoples to meet its potential peak load requirements. 
 
[bookmark: _Toc271015516]4.  Gathering System Retainage

In his direct testimony, OCA witness Mr. Mierzwa explained that a portion of the gas delivered to customers is either LUFG or used in company operations.  He also explained that, for sales customers, these losses are recovered through purchased gas cost (PGC) rates, and for transportation customers, these losses are typically recovered through a retainage charge.  Mr. Mierzwa presented analysis showing that Peoples incurs proportionally greater losses on its gathering system and recommended that gas flows on Peoples’ gathering system should be assessed an additional retainage charge.  OCA Statement No. 1 at 9-13. 

As an alternative to the retainage charges proposed by the OCA in this proceeding, the Settlement Agreement requires that, in advance of the 2011 1307(f) filing, Peoples will analyze the potential impacts of assessing a gathering system retainage charge, including establishing charges for customers that utilize the gathering system and local gas producers whose gas is moved on the gathering system.[footnoteRef:5]  The Settlement Agreement also provides that, in addition to the existing local gas meter operating and audit procedures, Peoples will initiate a check meter program to validate measurement accuracy at selected local gas custody transfer locations.  Settlement Agreement at 8-9.  [5:  	The Settlement Agreement provides that Peoples will present its analysis of gathering system retainage in the 2011 1307(f) proceeding but no party is precluded from addressing charges to gas producers in the anticipated Peoples base rate case.  Settlement Agreement at 9. ] 


In its Statement in Support, the OCA believes the Parties have reached a reasonable resolution to the issue of gathering system retainage.  OCA Statement in Support at 6.  We agree and adopt the resolution proposed in the Settlement Agreement.  The proposed resolution sets the analysis of the issue in motion now so that the record in the next 1307(f) proceeding should be adequately developed so we will be able to address the allocation gathering system retainage at that time. 
 
[bookmark: _Toc271015517]5.  Retainage Waivers

In his direct testimony, OCA witness Mr. Mierzwa explained that Peoples has determined that five of its customers are eligible for a waiver of retainage charges.  Mr. Mierzwa submitted that, in the Commission’s September 30, 2005 Order at Docket No. R-00050267, the Commission found that retainage charges could be waived only under five specific circumstances.  If those circumstances exist, the Commission directed that it must also be demonstrated that the existing customer charges cover, at the minimum, the marginal costs of providing transportation service to ensure a contribution to fixed costs.  Mr. Mierzwa criticized Peoples for not demonstrating the reasonableness of the retainage waivers presented for evaluation in this proceeding, and recommended that the Commission prevent Peoples from recovering those costs from PGC customers.  He also recommended that the Commission should review new retainage waivers on an annual basis, and that the Commission should adopt standards with respect to Peoples’ negotiation of base rate discounts and retainage waivers.  OCA Statement No. 1 at 17-18.  

In response to the OCA’s position, the Settlement Agreement provides that for the four customers receiving waivers whose contracts expire during the effective term of this 1307(f) proceeding (October 1, 2010, through September 30, 2011), Peoples will establish a minimum retainage contribution for any customer with a transportation margin greater than $0.38 per Mcf.  In addition, as part of the forthcoming base rate proceeding, Peoples will perform an updated net benefits test in order to establish appropriate levels of retainage waivers that will be effective October 2011.  Peoples will also contact individual customers to obtain any engineering analysis that can be used as part of the waiver justification process.  Further, Peoples will perform the necessary bypass engineering analysis to assist with its evaluation of retainage waivers.  Settlement Agreement at 9-10. 

We find that the resolution reached in the Settlement Agreement is in the public interest and should be adopted.  The additional information and analysis will provide a better basis to determine the extent to which waivers for specific customers are necessary.  

[bookmark: _Toc271015518]6. Cash In / Cash Out Charges

In his direct testimony, Dominion Retail witness Mr. Butler explained that cash in/cash out charges are applied by Peoples to excesses and shortfalls in deliveries by Non-Priority 1 (NP-1) customers or their supplier pool operators.  Mr. Butler argued, inter alia, that Peoples’ charges are not market based.  He averred that Peoples as a rule pays far less than market prices if it has to buy excess deliveries and way above market prices if it has to supply gas.  Dominion Retail Statement No. 1 at 4-7. 

In the Settlement Agreement, the Parties have agreed that this issue is best dealt with through the Commission’s proposed rulemaking at Docket No. L‑2009‑2069117.  Settlement Agreement at 11.  Through this rulemaking the Commission proposes to establish regulations that, inter alia, direct natural gas distribution companies (NGDCs) to submit standard supplier coordination tariffs, and to implement standard business practices and communication standards and formats that are cost-effective and that remove market barriers.  Proposed Rulemaking: Natural Gas Distribution Company Business Practices; 52 Pa. Code §§ 62.181-62.185, Docket No. L‑2009-2069117 (Order entered May 1, 2009) at 2.  In addition, Peoples has agreed to make five specific changes to its current cash-out procedures including modifying its current transportation balancing provisions for its Priority 1 (P-1) and Non Priority One (NP-1) customers to provide for a maximum 20% multiplier.[footnoteRef:6]  [6:  	The multiplier is applied to rates set forth in Peoples’ tariff to establish charges for excesses and shortages of deliveries into Peoples’ system. ] 


In its Statement in Support, Dominion Retail stated that the specific tariff changes proposed by Peoples “render the provisions of the tariff improved.” Dominion Retail Statement in Support at 1.  We concur with the Parties that the instant issues related to balancing of deliveries on Peoples’ system is more appropriately addressed in the Commission’s rulemaking, supra.  We also find the interim changes proposed by Peoples to be reasonable.

[bookmark: _Toc271015519]7.  Price to Compare

In his direct testimony, Dominion Retail witness Mr. Butler argued that Peoples, like other gas utilities in Pennsylvania, advertises its price-to-compare (PTC) for shopping customers as being equal to its current gas costs.  He averred that Peoples does not include its prior period gas cost adjustment in its PTC and is presenting shopping customers with an apples-to-oranges comparison.  Mr. Butler stated that Peoples has historically under collected its gas costs, and current-year customers shopping for prices among suppliers and Peoples will have no idea that they are actually paying an adjustment to cover prior-year under collections.  Dominion Retail Statement No. 1 at 8‑9. 

In the Settlement Agreement, the Parties agreed that this issue should be deferred to the ongoing rulemaking proceeding at Docket No. L-2009-2069117.  Settlement Agreement at 17.  We agree.  Since Peoples is using the same components to represent its PTC as the other natural gas distribution companies (NGDCs) in the Commonwealth, the rulemaking is the proper forum for this issue.  

[bookmark: _Toc271015520]8.  EIA Reporting Issue

As explained by the OSBA’s witness Mr. Kalcic, in the Peoples 2005 1307(f) proceeding, the OSBA originally sought recovery of excess purchased gas costs incurred by Dominion Peoples sales customers that resulted from a spike in natural gas market prices caused by a reporting error by Dominion Transmission, Inc. (DTI).          Pa. PUC, et al., v. The Peoples Natural Gas Company d/b/a/ Dominion Peoples, Docket No. R-20050267 (Order entered September 30, 2005).  Mr. Kalcic submitted that in that Opinion and Order, the Commission directed Dominion Peoples to actively seek to recover from its suppliers the amounts paid for gas supplies that were in excess of reasonably anticipated prices as a result of the DTI reporting error to the Energy Information Administration (EIA).  Mr. Kalcic also pointed out that in the Settlement Agreement approved by the Commission in Dominion Peoples’ 2009 1307(f) proceeding, provided for the following:

Dominion Peoples will continue to monitor the status of West Virginia Civil Action No. 05-C-351 related to the Dominion storage reporting error.  If class action status is granted, Dominion Peoples will seek intervention in such proceeding.

Joint Petition for Approval of Settlement Agreement, Docket No. R-2009-20888069. (filed June 23, 2009) at 9.  Mr. Kalcic stated that in response to an interrogatory, Peoples reported that the case is still pending before the United States District Court for the Southern District of West Virginia.  OSBA Statement No. 1 at 1-3.

In light of the fact that the status of the case before the United States District Court has not changed, the Settlement Agreement states that Peoples will continue to monitor the status of West Virginia Civil Action No. 05-C-351, and if class action status is granted, Peoples will seek intervention in that proceeding.  Settlement Agreement at 11.  Since there has not been a change in the status of the civil action, we find that it is appropriate to continue to include this requirement in this Settlement Agreement. 

[bookmark: _Toc271015521]B.  Exceptions to the Recommended Decision

Issues related to LUFG and retainage rates for transportation customers were carved out of the Settlement Agreement for further litigation.  Issues related to the same two matters were also addressed in the Exceptions to the Recommended Decision. 

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: _Toc271015522]1.  Lost and Unaccounted for Gas (LUFG)  

[bookmark: _Toc271015523](a)  Prior Commission Proceedings

Before addressing the issues related to LUFG in this proceeding, we find that it would be beneficial to review the results of the Commission proceedings that addressed Peoples’ LUFG over the past two years. 

2008 1307(f) Proceeding

By Order entered August 22, 2008, the Commission approved, without modification, the Joint Petition for Approval of Settlement (2008 Settlement Agreement) of the investigation into Dominion Peoples’[footnoteRef:7] 2008 1307(f) filings.  Pa. PUC, et al., v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. R-2008-2022206, (Order entered August 22, 2008).  In the 2008 Settlement Agreement, Dominion Peoples agreed to immediately initiate steps to monitor LUFG on its gathering system.  Dominion Peoples was to begin to quantify LUFG levels as soon as possible once an initial operational review of its gathering system was conducted.  The 2008 Settlement Agreement stated, inter alia, that this review is needed to separately identify and segment: [7:  	The Peoples Natural Gas Company d/b/a/ Dominion Peoples was the predecessor to Peoples. ] 


i. 	all gas measurement points and associated volumes where gas is delivered from the gathering system into the transmission system;

ii.	 all end use customers and associated volumes that are located on the gathering system; and
 
iii. 	all gas used in the operation of compression and dehydration units located on the gathering system.

Dominion Peoples also agreed to provide all gathering system LUFG data and related findings in its 2009 1307(f) Proceeding.  2008 Settlement Agreement at 7-8.  

2009 1307(f) Proceeding

As part of the investigation into Dominion Peoples 2009 1307(f) filing, Dominion Peoples presented the results of its gathering system study that was required by the 2008 Settlement Agreement and indentified steps that Dominion Peoples had and will take to mitigate and manage those levels, including approximate completion dates.  Dominion Peoples also provided evidence of additional measures it would undertake to further reduce LUFG.  As part of the Commission-approved Settlement Agreement of the 2009 1307(f) proceeding (2009 Settlement Agreement),[footnoteRef:8] Dominion Peoples agreed it would report the progress of its LUFG mitigation measures in the next (instant 2010) 1307(f) filing.  Dominion Peoples also committed that in its 2010 1307(f) filing , it would compute separate three-year average LUFG levels for its gathering system, storage system and distribution/transmission system.  Dominion Peoples also agreed that it would begin to classify storage system losses as LUFG instead of “company use gas.”  Pa. PUC, et al. v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. R-2009-2088069 (Order entered September 24, 2009). (2009 1307(f) Order) at 13-15.  [8:  	In its Main Brief at 7, the OSBA notes that it was not a party to the Settlement Agreement of the 2009 1307(f) proceeding. ] 


Sale of Dominion Peoples

In November 2009, the Commission approved a Joint Petition for Settlement (Transfer Settlement Agreement) regarding the sale of Dominion Peoples, owned by Dominion Resources, Inc., to Peoples Hope Gas Company, LLC.  The Transfer Settlement Agreement reaffirmed the commitments regarding LUFG made in the 2008 Settlement Agreement.  Following the closing of the sale of Dominion Peoples, Peoples agreed to review Dominion Peoples’ operational review of the gathering system and the Commission findings in Peoples 2009 1307(f) proceeding and its forthcoming 2010 1307(f) proceeding.  Peoples committed to review Dominion Peoples’ prior efforts to reduce LUFG and examine additional measures to reduce LUFG.  Peoples also pledged to report to the OSBA, the OTS and the OCA on the results of its review no later than the submission of its 2011 1307(f) filing.  The Parties also agreed that nothing in the Transfer Settlement Agreement was intended to affect any obligations of peoples that may arise from then ongoing 2009 1307(f) proceeding.  Joint Application for Approval of the Transfer of the Issued and Outstanding Shares of Capital Stock of the Peoples Natural
Gas Company, d/b/a Dominion Peoples, Currently Owned by Dominion Resources, Inc., 
to Peoples Hope Gas Companies, LLC, and to Approve the Resulting Change in Control
of The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. A‑2008‑2063737 (Order entered November 19, 2009) (November 19, 2009 Order ) at 25‑27.

Commission’s Audit Report

On March 11, 2010, the Commission released a Focused Management and Operations Audit of Dominion Peoples (Audit) undertaken by the Commission’s Bureau of Audits at Docket No. D-2009-2149012.  Among the recommendations set forth in the Audit were that Peoples Dominion should:

i.	Strive for reductions and control of Class 1 leaks[footnoteRef:9] through project priorities and new procedures and methodologies in mapping technology, earlier leak discovery and leak repair; [9:  	According to Peoples’ Standard Operating Procedures, Class 1 Leaks require prompt and continuous action until conditions are no longer hazardous or until permanent repairs are made.  Audit at 38. ] 

ii.	Identify major sources of unaccounted-for gas, implement programs to reduce the amount of unaccounted for gas in the system and establish reduction goals, which could save up to $13.2 million annually;
iii.	Develop more appropriate unaccounted-for gas calculation and allocation methodologies and utilize them to accurately report unaccounted-for gas in the PUC annual report, U.S. Department of Transportation annual report and other PUC filings;
iv.	Expedite the replacement of bare steel facilities within the distribution system infrastructure;
Audit at 36-45.

In its Implementation Plan dated February 15, 2010 (Implementation Plan), filed in response to the Audit, Peoples accepted all of the recommendations related to LUFG.  Peoples stated, inter alia, that its review and investigations would be conducted during 2010 and early 2011, and that it would file a report in Peoples 2011 1307(f) filing.  Implementation Plan at 11.
	
[bookmark: _Toc271015524](b)  Historic LUFG Rates

OSBA witness Mr. Kalcic testified that Peoples’ overall LUFG rate has increased from 5.26% over the twelve-month period ending July 30, 2006 to 7.45% over the twelve-month period ending July 30, 2009.  Mr. Kalcic presented the following table showing the average annual calculations over the four-year period: 

	
	2006
	2007
	2008
	2009

	Total LUFG (Mcf)
	3,810,950
	4,744,078
	4,528,073
	5,432,044

	Total Supply (Mcf)
	72,511,428
	75,446,566
	72,481,180
	72,949,519

	LUFG Rate 
	5.26%
	6.29%
	6.25%
	7.45%


Source:  Peoples Exhibit No. 20 and Peoples’ response to OSBA-I-1.
OSBA Statement No. 1 at 3.

[bookmark: _Toc271015525](b) OSBA’s Proposed Cap [footnoteRef:10] [10:  	Many of the arguments surrounding OSBA’s proposal to place a cap on the amount of LUFG that may be recovered through Peoples’ PGC are also applicable to the effect that LUGF may have on retainage rates reflected in Peoples’ transportation service tariffs, discussed infra. ] 


The OSBA contended that Peoples has a high LUFG rate which has been a continuing problem that has existed for several years.  The OSBA averred that in response to that problem, Peoples has repeatedly committed to review, report, analyze and monitor its LUFG levels.  The OSBA argued that despite Peoples’ commitments, Peoples’ LUFG levels are continuing to increase, thereby costing consumers money with no consequences for Peoples.  OSBA M.B. at 12.  Accordingly, the OSBA recommended that a cap be placed on the LUFG volumes allowed for the February 1, 2010,to September 30, 2011 projected period.  OSBA Statement No. 1 at 5-6. 

In developing its proposed cap, the OSBA referred to the Commission’s 2009 1307(f) Order where the Commission adopted the proposal to calculate Peoples’ proposed LUFG rate based on a three-year average.  The OSBA explained that in the instant 1307(f) proceeding, Peoples based its projected LUFG rate based on its three-year average rate between July 30, 2006 and July 30, 2009.  OSBA Statement No. 3 at 4.  The OSBA recommended that Peoples’ allowable LUFG volumes be capped based on Peoples’ actual experience over the three-year period ending July 30, 2008, instead of the three-year period ending July 30, 2009, as proposed by Peoples.  OSBA Statement No. 1 at 5.  

OSBA witness Mr. Kalcic testified that, in examining the reasonableness of Peoples’ estimated LUFG volumes, the OSBA determined that the 2007-2009 average LUFG rate exceeded the 2006-2008 average LUFG rate, which the Commission found to be reasonable in the 2009 1307(f) Order.  OSBA M.B. 13-14.  OSBA Statement 3 at 4.  Mr. Kalcic provided the following comparison in Table 2 of his direct testimony:  

	
	2006-2008
	2007-2009
	Difference

	Total LUFG (Mcf)
	13,083,101
	14,704,195
	-

	Total Supply (Mcf)
	220,439,174
	220,877,265
	-

	LUFG Rate 
	5.94%
	6.66%
	0.72%


Source:  Peoples Exhibit No. 20 and Peoples’ response to OSBA-I-1.
OSBA M.B. at 14. 

Under the OSBA’s proposal, Peoples would be denied recovery of LUFG-related costs for the period of February 1, 2010, through September 30, 2011, to the extent those costs exceed what they would have been, based on the average LUFG rate for the 2006-2008 period.  The OSBA stated that Peoples would be able to recover most, if not all, of its actual LUFG-related costs for the period of February 1, 2010, through September 30, 2011, if its LUFG rate went down during that period.  The OSBA argued that this cap on Peoples’ LUFG rate for the period of February 1, 2010, through September 30, 2011, is necessary because Peoples has failed to demonstrate by a preponderance of the evidence in this proceeding that its LUFG levels are reasonable.  OSBA R.B. at 4-10.  The OSBA averred that the Commission should establish a cap on Peoples’ recovery of LUFG costs in order to provide an incentive for Peoples to implement a LUFG mitigation plan that produces results for ratepayers as quickly as possible.  OSBA M.B. at 23.

In response to the OSBA’s recommendation, Peoples argued that while its LUFG level has gone up, the record amply supports the conclusion that its LUFG level is still reasonable.  Peoples asserted that it has presented evidence that, unlike many other NGDCs, Peoples’ system includes gathering, transmission and storage assets.  Peoples argued that the Commission should not compare it to dissimilar NGDC systems when evaluating LUFG levels.  Peoples submitted that its system is perhaps unique in Pennsylvania in that it has extensive on-system storage facilities and gathering facilities.  Peoples averred that these facilities historically have been used to keep gas costs down on Peoples’ system to the benefit of its customers.  Peoples explained that, at the same time, these facilities add to the overall levels of LUFG experienced on the entire system.  Peoples M.B. at 11.

Peoples stated that it is complying with the terms of the November 2008 Order and the recommendations of the Commission’s Audit.  Peoples argued that disallowing costs prior to completion of its LUFG mitigation plans “is premature and would be penal.”  Peoples asserted that it needs no further incentive to study and reduce LUFG on its system, and penalizing Peoples, while it conducts the study, is not in line with the agreements approved by the Commission thus far.  Peoples M.B. at 13.  

Peoples also pointed to testimony that it has complied with the terms of the 2009 Settlement Agreement and that it voluntarily began an “accelerated and complete” leak survey of its entire 855-mile gathering system.  Peoples submitted that while the accelerated leak survey plan is expected to begin to lower LUFG levels by 2010, the largest impacts will be realized in 2011, and beyond.  Peoples argued that its gathering system leak efforts were not ordered by the Commission, but were undertaken without Commission direction or capping of LUFG levels.  Id. at 14-15. 

In his Recommended Decision, the ALJ suggested that the Commission reject the adjustment proposed by the OSBA for the three reasons:  

First, the ALJ found that Peoples met its burden, pursuant to 66 Pa. C.S. §315, that its LUFG levels are reasonable given the nature of its operations.  The ALJ noted that Peoples operates a gathering system containing approximately 855 miles of pipeline and more than 200 local natural gas producers that flow between 38 Bcf and     42 Bcf per year into the Peoples gathering system.  The ALJ also noted that Peoples owns and operates an on-system storage network that includes five active storage facilities with a combined total storage capacity of 33 Bcf.  The ALJ also outlined the steps that Peoples has undertaken to increase its procurement of lower-cost local gas supplies and enable local producers to reach other markets.  The ALJ submitted that the increases in gathering and storage facilities add to the overall levels of LUFG experienced on the entire system.  The ALJ concluded that, given Peoples’ extensive gathering and storage facilities necessitated by it large purchases of local gas, its LUFG levels are reasonable.  R.D. at 46-48.
 
Second, the ALJ found that Peoples demonstrated that it is complying with various Commission orders directing it to mitigate its LUFG levels.  The ALJ observed that none of the Parties presented any evidence that Peoples is violating any Commission order directing Peoples to mitigate its LUFG levels.  The ALJ opined, that if Peoples were violating any of the Commission orders directing it to mitigate its LUFG levels, it could form the basis for a finding that Peoples is not taking reasonable steps to mitigate its LUFG levels and, therefore, that its LUFG levels are unreasonable.  The ALJ concluded that since Peoples is complying with Commission orders to mitigate its LUFG levels, it should form the basis of a finding that Peoples is taking reasonable steps to mitigate its LUFG levels and, therefore, that its LUFG levels are reasonable.  Id. at 48.

Third, the ALJ disagreed with the OSBA’s contention that, by presenting evidence that Peoples’ LUFG levels are increasing, it has rebutted Peoples’ evidence that its LUFG levels are reasonable.  The ALJ pointed out that the OSBA’s evidence demonstrates only that Peoples’ LUFG levels are increasing, which Peoples acknowledges, not that those levels are unreasonable.  The ALJ stated that the OSBA has not cited any industry standard, Commission regulation or Commission order stating that a particular level of LUFG is unreasonable.  Therefore, the ALJ rejected the OSBA’s proposal to establish a cap on the amount of LUFG which Peoples is allowed to collect from its GCR ratepayers during the period February 1, 2010, through September 30, 2011.  Id. 

The OSBA and Dominion Retail except to the ALJ’s finding that Peoples met its burden of proof that its LUFG is reasonable given the nature of its operation.  The OSBA argues that the ALJ’s conclusion is relevant only if Peoples is compared to other NGDCs that do not have extensive gathering and storage facilities.  The OSBA points out that Peoples LUFG rate increased and there is no evidence that Peoples’ system has changed significantly in the last several years.  OSBA Exc. at 16-20.  In addition, Dominion Retail argues, inter alia, there was no discussion in this proceeding of the degree to which the uniqueness of Peoples’ system affects Peoples operations or the degree to which LUFG levels might reasonably be higher.  Dominion Retail Exc. at 9. 

The OSBA and Dominion Retail except to the ALJ’s conclusion that, because of Peoples’ extensive gathering and storage systems, it can buy more lower-cost local gas, which in turn, will save ratepayers money.  The OSBA and Dominion Retail submit that Peoples has presented no evidence that the savings realized from purchasing local gas is enough to offset the high LUFG costs related to the gathering system.  OSBA Exc. at 20.  Dominion Retail Exc. at 9.

The OSBA points out that it is possible for an NGDC with an extensive gathering system to achieve a significant reduction in LUFG.  The OSBA submits that Equitable Gas Company has extensive gathering systems and had problems with high LUFG.  The OSBA states that, nonetheless, Equitable lowered its LUFG from 8.30% in 2008, to 5.78% in 2009.  OSBA Exc. at 20-21.

The OSBA also excepts to the ALJ’s conclusion that Peoples’ compliance with Commission orders to mitigate LUFG levels should form the basis of a finding that Peoples is taking reasonable steps to mitigate LUFG levels and its LUFG levels are, therefore, reasonable.  The OSBA argues that the reasonableness of an expense depends on whether the promised mitigation measures worked, not whether they were carried out.  The OSBA states that following a flawed mitigation plan should not be a safe harbor for Peoples.  Id. at 21-22.  

Similarly, Dominion Retail avers that there is no term in the prior Peoples’ settlements that authorizes Peoples to automatically raise LUFG or bars challenges from the Parties to a 20% increase in LUFG.  Dominion Retail states that “Peoples has no free pass from being required to justify this year’s increase” in the LUFG rate.  Dominion Retail submits that a “substantial portion” of the LUFG mitigation measures presented in Peoples Exhibit 21 were to have been completed before the end of 2009 and should have been reported to the Commission and the Parties in this case.  Dominion Retail Exc. at 17.

The OSBA also argues that the ALJ erred when he concluded that the OSBA failed to present evidence that Peoples LUFG levels are unreasonable.  In summary, the OSBA avers that Peoples has the burden of proof in the instant proceeding to show that its rates, including the recovery of costs related to LUFG, are reasonable.  The OSBA submits that, even if Peoples’ evidence regarding the Commission findings on the 2009 LUFG rate and Peoples’ mitigation efforts is sufficient to meet Peoples’ burden of going forward, the Peoples has not met the burden of persuasion regarding the justness and reasonableness of its proposed rates.  Id. at 28-31. 

In its Reply Exceptions, Peoples further responds to the challenges to the effectiveness of Peoples’ LUFG mitigation measures.  Peoples states that “the Commission should not condemn Peoples’ ongoing and substantial mitigation measures based on a three-year average 2009 LUFG figure when the impact of the mitigation measures has not yet been experienced.”  Peoples points out that the LUFG data filed in each GCR proceeding reflects the year ending the previous July.  For example, the LUFG data filed in the instant case is for the year ending July 2009.  Peoples R.Exc. at 12. 

While the balance of the OTS’ Reply Exceptions address LUFG as it pertains to the proposed retainage rates, the OTS argues that a three-year average LUFG rate should be used as a baseline.  The OTS explains that LUFG is impacted by outside factors and that actual factors can fluctuate from year to year.  The OTS avers that this is “precisely” why any baseline analysis of LUFG must smooth out abnormalities.  OTS R.Exc. at 2-3. 

[bookmark: _Toc271015526](d) Disposition

Clearly, Peoples’ LUFG must be reduced as expeditiously as possible.  The historic trend of increasing LUFG rates on Peoples’ system has resulted in negative consequences on our environment, public safety, and the cost of service on sales and transportation customers.  However, the record in this proceeding does not provide sufficient information for us to develop a specific threshold where Peoples’ LUFG becomes unreasonable for ratemaking purposes.  Therefore, at this time, we will not adopt a cap on LUFG such as the one proposed by the OSBA in this proceeding.  As discussed, infra, we will direct Peoples to file information in the next 1307(f) proceeding so that a record may be developed to make a determination on just and reasonable LUFG rate.

The ALJ found that, pursuant to 66 Pa. C.S. §315, Peoples met its burden of showing that its LUFG levels are reasonable, given the nature of its operation.  We concur with the ALJ to the extent that Peoples’ gathering and storage systems are likely to contribute to a somewhat higher LUFG rates than a NDGC without similar gathering and storage operations.  However, we want to make a clear distinction between the reasonableness of Peoples’ LUFG rate based on the record in this proceeding and the standard for reasonableness to be developed in future proceedings where Peoples LUFG rates will be addressed.  Our decision not to adopt the OSBA’s proposed cap should not be interpreted as a determination that the 6.66% 2007-2009 three-year average LUFG rate is a standard for reasonableness in the future.

The ALJ concluded that since Peoples is complying with Commission orders to mitigate its LUFG levels, it should form the basis of a finding that Peoples is taking reasonable steps to mitigate its LUFG levels, and therefore, that its LUFG levels are reasonable.  The record may indicate that Peoples is complying with the terms of our Orders, the Settlement Agreements and the Audit.  However, we concur with the OSBA that the reasonableness of a mitigation measure depends on whether the measure was successful in reducing LUFG, not whether such measures were carried out.  Consequently, we reserve any findings on the reasonableness of Peoples’ LUFG mitigation measure until the costs and benefits of those measures are adequately addressed on the record of future proceedings.

As discussed in our review of the four recent investigations that addressed Peoples’ LUFG, Peoples has agreed to take specific measures to reduce LUFG and to examine additional measures to reduce LUFG.  Peoples has also pledged to report to the OSBA, the OTS and the OCA on the results of its review no later than the submission of its 2011 1307(f) filing.  The record in this proceeding clearly indicates that we need to accelerate and enhance our review of Peoples LUFG.  Therefore, in addition to providing the report on LUFG measures to the statutory interveners, the report shall also be submitted as part of Peoples’ next 1307(f) filing.  As a supplement or component of the report, we also direct Peoples to develop and submit as part of its next 1307(f) filing, specific mitigation measures and LUFG targets[footnoteRef:11] for its: (1) gathering system, (2) storage system and (3) transmission and distribution system for the February 1, 2011, to September 30, 2012, projected period and two subsequent years following the projected period.  Peoples shall also file the information that was used to develop its measures and targets, such as the engineering analysis and the cost and benefit data (actual and projected).  Our primary objectives in establishing these filing requirements are to ensure: (1) that Peoples has developed an appropriate plan to reduce LUFG; (2) that the record is developed in subsequent 1307(f) proceedings to determine the extent to which Peoples’ LUFG levels are just and reasonable; and (3) that the record contains sufficient information to make an adjustment to Peoples’ rates, if warranted.  [11:  	As discussed, supra, the OTS submitted that LUFG is impacted by outside factors and that actual factors can fluctuate from year to year.  Therefore, we anticipate that Peoples will submit its proposed targets as a range of expected LUFG levels.  ] 


[bookmark: _Toc271015527]2.  Retainage Rates

Under the proposed Settlement Agreement, the retainage rate for small General Service Transportation customers (Rate GS-T) would increase from 7.3% to 7.8% and the retainage rate for large Transportation Service-Industrial (Rate T) customers would increase from 5.2% to 5.6%.  Settlement Agreement at 10 and Appendix B.  

[bookmark: _Toc271015528](a) Dominion Retail’s Opposition to Increase in Retainage Rates

Dominion Retail stated that the driver of these increases is a 20% increase in LUFG over the last year and a 40% increase over the last three years.  Dominion Retail M.B. at 2.  Dominion Retail described retainage rates as a “loss tax.” and explained that if the retainage rate were set at 7.8%, a transportation customer delivering 1,000 Mcf into Peoples’ system would receive credit of 922 Mcf at the burner tip.  Dominion Retail averred that the 78 Mcf difference is LUFG.  Id. at 7.  

Dominion Retail pointed out that Peoples originally proposed no change to transportation retainage LUFG levels in its initial Supplement No. 119 filing.  Dominion Retail submitted that, on rebuttal, Peoples adopted the OTS’ recommendation that retainage should be increased by the average of three years’ experience.  Id. at 20.  Dominion Retail requested that the increases in the retainage rates proposed in the Settlement Agreement be rejected and that the retainage rates for Rate GS-T and Rate T remain at 7.3% and 5.2%, respectively.  Dominion Retail also recommended that the retainage rates be lowered without any recourse to any other customer class.  Id. at 21.  

In his direct testimony, OTS witness Mr. Kubas explained that OTS’ proposed retainage rates for transportation customers were based on the three-year average (2007-2009) of LUFG (5.34%) and company use gas (2.20%) for a total of 7.54%.  Mr. Kubas submitted that a 0.5% increase to the Rate GS-T retainage rate and a 0.4% increase to the Rate T retainage rate yields a weighted combined 7.54% rate for customers of both rates.  Mr. Kubas testified that he proposed a slightly larger increase for the GS-T rates “since it is the larger of the two rates.”  OTS Statement No. 1 at 8.  Mr. Kubas averred that the setting of a retainage rate is important because a retainage rate that is too high will cause transportation customers to overpay for LUFG and company use gas and, therefore, discourage competition from alternate suppliers.  He stated that a retainage rate that is too low will harm 1307(f) (sales) customers by causing them to pay for the cost of LUFG and company use gas that should be allocate to transportation customers.  Id. at 4-5. 

Dominion Retail’s primary arguments against the proposed increase in the retainage rates largely parallel its arguments against the increase in LUFG.  Dominion Retail also argued that the OTS’ proposed three-year average LUFG rates do not ultimately reduce the level of retainage that transportation customers must pay.  Dominion Retail explained that averaging just moderates the effect of changes of LUFG on transportation customers.  Dominion Retail M.B. at 7. 

The ALJ found that it was reasonable for Peoples to adopt OTS’ position regarding retainage rates since “it agrees that the retainage rates should track LUFG.” R.D. at 51.  The ALJ stated that Peoples adopted the OTS position regarding retainage rates in order to promote a settlement in this proceeding.  The ALJ concluded that “[b]y adopting the OTS position, which is reasonable, Peoples has furthered the Commission’s policy” regarding settlements.  The ALJ also found that Dominion Retail has not presented evidence that would justify rejection of the agreement between OTS and Peoples on this issue.  The ALJ, therefore, rejected Dominion Retail’s proposal that Peoples’ retainage rates remain at their existing levels.  Id.  

In addition to the arguments presented on LUFG, Dominion Retail excepts to the ALJ’s conclusion that the three-year average calculation of retainage accurately tracks LUFG.  Dominion Retail states that, for supply customers, the cost of LUFG is buried in the calculation of system supply costs and Peoples has refused to break that cost out.  Dominion Retail avers that, as a result, Peoples could not propose an increase in transportation retainage.  Dominion Retail argues that when the statutory advocates did their own calculations, Peoples simply accepted the higher rate proposed by OTS.  Dominion Retail concludes that Peoples was able to avoid having to reveal its own calculation of LUFG and is still able to raise transportation rates.  Dominion Retail Exc. at 19-20.  

In reply to Dominion Retail’s Exceptions, Peoples argues, inter alia, that Peoples’ Exhibit 20 provides a complete history, by system, of its LUFG for the past three years and that Peoples provided a complete history of its monthly company use volumes to the Parties in its data responses.  Peoples R.Exc. at 13.
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[bookmark: _Toc271015530]We shall adopt the proposed transportation rates proposed by the OTS that  are included in the Settlement Agreement.  As discussed, supra, the record in this proceeding does not include sufficient information to make a specific determination regarding the reasonableness of peoples’ LUFG or to make an adjustment to the LUFG component of OTS’s proposed retainage rates at this time.  Moreover, the filing requirements that we are establishing related to LUFG for Peoples’ next 1307(f) proceeding are intended to enable the Commission to make such a determination and to make necessary adjustments to Peoples’ rates, if warranted.  Similarly, the Settlement Agreement requires that in advance of the 2011 1307(f) filing, Peoples will analyze the potential impacts of assessing a gathering system retainage charge.  We expect that this information will enable the parties and the Commission to address appropriate changes to Peoples’ retainage rates. 
IV.  Conclusion

Based upon our review of the record in this proceeding, the supporting statements of the Parties, and the Recommended Decision of the ALJ, we shall deny the Exceptions of the OSBA and Dominion Retail; and conclude that the rates, terms and conditions contained in the Settlement Agreement; are just, reasonable and in the public interest; and are in accord with the rules and Regulations of this Commission and the provisions of the Public Utility Code.  We also find that in order to adequately address the reasonableness of Peoples’ LUFG, and corresponding retainage rates, Peoples shall submit, as part of its next 1307(f) filing, specific additional LUFG mitigation measures, target LUFG levels and the information that was used to select its LUFG mitigation measures and develop its targets; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by the Office of Small Business Advocate and the Dominion Retail, Inc. on August 20, 2010, are denied. 

2. That the Recommended Decision of Administrative Law Judge David A. Salapa, recommending, inter alia, the approval of the Joint Petition for Approval of Settlement Agreement is adopted, as amended by this Opinion and Order.

3. That the Peoples Natural Gas Company LLC shall submit, as part of its next annual filing pursuant to 66 Pa. C.S. § 1307(f), specific LUFG mitigation measures, target LUFG levels and the information that was used to select its LUFG mitigation measures and develop its targets, consistent with this Opinion and Order.

4. [bookmark: _Toc271015409][bookmark: _Toc271015532]That Peoples Natural Gas Company, LLC shall file a tariff supplement, to become effective on one day’s notice of the entry of this Opinion and Order, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with the terms and conditions of Joint Petition for Approval of Settlement Agreement. 

5. That, upon Peoples Natural Gas Company LLC’s filing of a tariff supplement acceptable to the Commission as conforming with this order and the Joint Petition for Approval of Settlement Agreement and the Commission’s approval thereof, the purchased gas rates established therein shall become effective for service rendered on and after October 1, 2010.

6. That the Formal Complaint filed by the Office of Consumer Advocate in these proceedings at Docket Number C-2010-2163637 be terminated and marked closed.  

7. That the Formal Complaint filed by the Office of Small Business Advocate in these proceedings at Docket Number C-2010-2164664 be terminated and marked closed.  

8. That the Formal Complaint filed by Grace Czolba in these proceedings at Docket Number C-2010-2169787 be terminated and marked closed.  

9. That the Formal Complaint filed by Dennis Keibler in these proceedings at Docket Number C-2010-2171221 be terminated and marked closed.  

10. That the Formal Complaint filed by James Nicklin in these proceedings at Docket Number C-2010-2171481 be terminated and marked closed.

11. That the Formal Complaint filed by Joseph J. Virostek in these proceedings at Docket Number C-2010-2171513 be terminated and marked closed.

12. That the Formal Complaint filed by Merle Neumann in these proceedings at Docket Number C-2010-2172660 be terminated and marked closed.

13. That the Formal Complaint filed by Don Barricella in these proceedings at Docket Number C-2010-2175027 be terminated and marked closed.

14. [bookmark: _Toc271015410][bookmark: _Toc271015533]That the investigation at Docket Number R-2010-2155608 be terminated and marked closed.
[image: ]
BY THE COMMISSION


Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  September 16, 2010
ORDER ENTERED:  September 16, 2010
 

image2.png




