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OPINION AND ORDER

BY THE COMMISSION:  
		Before the Commission for consideration and disposition is the Petition to Withdraw Request to Modify Commission Opinion and Order (Petition) filed by Providence Township, Lancaster County (Township) on June 11, 2010.  The Opinion and Order to which the Petition refers was initially entered on October 9, 1997, and subsequently was modified by Opinion and Orders entered on November 22, 1999, January 26, 2001, April 15, 2002, and October 31, 2007.

		On November 30, 2009, the Bureau of Transportation and Safety, Prosecutory Staff (Prosecutory Staff), filed a Statement that it does not object to the Township’s Petition.

History of the Proceedings

		This proceeding involves two consolidated proceedings at Docket Nos. C‑00913256 and A-00111016.  The Complaint of the Board of Supervisors of Bart Township at the C-docket was initiated on February 25, 1991.  The proceeding at the A‑docket was initiated when Conrail filed an Application with the Commission on September 29, 1993, requesting approval for the abolition of thirty-one rail-highway crossings along its Enola Branch located in Lancaster County.

		After preliminary proceedings, the Commission, per Opinion and Order entered on October 9, 1997 (1997 Order), adopted the Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, as modified.  A Stipulation of Settlement among the Parties subsequently was approved, consistent with the 1997 Order.  As above noted, the 1997 Order was modified by Opinion and Orders entered on November 22, 1999, January 26, 2001, April 15, 2002, and October 31, 2007.

		The instant proceedings involve the Crossing identified in the 1997 Order as Crossing No. 21 (Hollow Road (West)), hereafter referred to as the “Crossing.”  The  Crossing is a below-grade crossing where Hollow Road (West) crosses under the railroad right-of-way in the Township.  The bridge at the Crossing is a stone arch culvert that is 58’ in length and is located beneath the railroad embankment.  The bridge headwalls, wingwalls and abutments are constructed of cut stone masonry.  Hollow Road (West) is a two-lane paved macadam highway with a width, including shoulders, of approximately 22’ as it approaches the Crossing and a width of 20’ through the Crossing.  While the grade of the roadway is fairly level, the road curves through the Crossing, which creates some sight distance restrictions for vehicles traveling in both directions. 

		The 1997 Order directed Conrail,[footnoteRef:1] at its initial cost and expense, to demolish the bridge structure and superstructure at the Crossing and to realign the roadway, if necessary.  1997 Order at 65-67.  This work was to be completed within one year of the date on which the 1997 Order was entered, or by October 9, 1998.  1997 Order at 65-67.  Through a series of Commission Orders, the completion date was extended to December 31, 2009. [1:      Through a series of transfers and mergers, Norfolk Southern Railway Company (Norfolk Southern) became the successor-in-interest to Conrail and is now responsible for all obligations agreed to by Conrail in the 1997 Settlement and assigned to Conrail by the 1997 Order. ] 


 		The 1997 Order directed the Township to maintain the roadway at the Crossing, at its sole cost and expense.  1997 Order at 65-67. 
 
		On November 17, 2009, the Township filed a Petition to Modify Commission Opinion and Order (Petition to Modify).  In that Petition, the Township requested that the 1997 Order be modified with respect to the Crossing.   The Pennsylvania Department of Transportation (PennDOT) and Prosecutory Staff filed Responses to the Township’s Petition to Modify.

		By Order entered on February 16, 2010 (February 16 Order), the Township’s Petition to Modify was held in abeyance, pending the outcome of proceedings directed in that Order.  The proceeding was assigned to the Office of Administrative Law Judge (OALJ) for further proceedings as deemed appropriate.  As of the current date, no hearing has been scheduled.  Petition at ¶ 8.
The instant Petition, and Prosecutory Staff’s Statement, were filed as above noted.

Discussion

Section 5.94(a) of our Regulations, 52 Pa. Code § 5.94(a), deals with withdrawal of pleadings, such as petitions, in contested proceedings.  That Section reads, in pertinent part, as follows:  

(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.     

In the Township’s Petition to Modify, the Township 

. . . requested that the bridge structure at the Hollow Road (West) crossing remain in place rather than being demolished.  If the Petition to Modify was approved, the Township agreed, at its own cost and expense, to maintain the bridge substructure, superstructure and abutments, as well as the roadway and approaches, and, if and when necessary, to realign Hollow Road (West).		

Petition at ¶ 6.

In the crux of the instant Petition, the Township avers that, since it filed its Petition to Modify, it has determined that it no longer has the financial capability to pursue its request that the Hollow Road (West) bridge structure remain in place.  Nor does it believe that it has or will have the financial ability to maintain the bridge on a going forward basis or to realign Hollow Road (West), if needed.  Accordingly, the Township requests that it be permitted to withdraw its Petition to Modify.  Petition at ¶ 9.

		Additionally, the Township requests that, should the Commission approve the requests contained in its Petition, Norfolk Southern be given twelve months from the date on which the Commission’s Opinion and Order is entered to complete the work required in the 1997 Order.  Petition at ¶ 10.  

As noted above, our Bureau of Transportation and Safety, Prosecutory Staff, has stated that it has no objection to the Township’s Petition. 		

		We have carefully reviewed the record as developed in this proceeding.  Premised upon our review, we find that the Petition is in the public interest, and it will be granted.  Initially, the Township requested that it be released from a project that would result in the Hollow Road (West) bridge structure remaining in place.  We will grant this request in light of the Township’s financial realities.  We do not consider that the public interest would be served by directing the Township to complete a project for which it does not now have the funds and does not anticipate having the funds in the future.  We also note that our Prosecutory Staff has no objection to the withdrawal of the Township’s previously-filed petition.  We will also, therefore, rescind our February 16 Order.

		We will also grant the Township’s request that, should the Commission grant its Petition to Withdraw,  Norfolk Southern  be given twelve months from the date on which the  Commission’s Opinion and Order is entered to complete the work required in our 1997 Order.  We find this request reasonable in light of the fact that Norfolk Southern had been required to demolish the bridge structure and superstructure at the Crossing by December 31, 2009, but theTownship’s Petition to Modify (filed in November 2009) sought to prevent the demolition of the bridge.   Now that the Township has withdrawn its Petition to Modify, due to financial constraints, a new completion date is necessary; THEREFORE, 

		IT IS ORDERED:  

		1.	That the Petition to Withdraw Request to Modify Commission Opinion and Order filed by Providence Township, Lancaster County, on June 11, 2010, is granted. 	

		2.	That our Order entered herein on February 16, 2010, is hereby rescinded.

		3.	That Norfolk Southern Railroad Company shall complete the work required by it in our Order originally entered on October 9, 1997, as subsequently modified, within twelve months of the date of entry of the instant Opinion and Order.


[image: ]							THE COMMISSION,



							Rosemary Chiavetta,
							Secretary

(SEAL)

ORDER ADOPTED:  September 2, 2010

ORDER ENTERED:  September 8, 2010
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