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VIA HAND-DELIVERY

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Filing Room - Second Floor
Commonwealth Keystone Building

PO, Box 3265

Harrisburg, PA 17105-3265

RE:  Pennsylvania Public Utility Commission, ¢/ «f. v. PECO Utility Company —
Electric Division, Docket No. R-2010-2161575;, REPLY OF DOMINION
RETAIL, INC. TO MAIN BRIEF OF OFFICE OF TRIAL STAFF

Dear Secretary Chiavetta:

Please find enclosed for filing with the Commission an original and nine (9) copies of the
Reply of Dominion Retail, Inc. to Main Brief of Office of Trial Staff in the above-cantioned
matter. As evidenced on the Certificate of Service, all parties of record have been served witn
two copies of the Brief and all parties have been provided with an electronic copy as well.

If you have any questions pertaining to this filing, please do not hesitate to contact mc.

Counsel for Dominion Retail, Inc.
TSS/bks
Enclosure
oC: Honorable Marlane R, Chestnut, Administrative Law Judge (Via Federal Express)
Honorable Christopher P. Pell, Administrative Law Judge (\rtm gﬁ%EQailFxpreﬁ%g]Qg
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REPLY OF DOMINION RETAIL, INC,
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I. SUMMARY OF REPLY ARGUMENT

The Office of Trial Staff (“OTS”) opposed PECO Energy Company’s (“PECO)
purchase of receivables (“POR”) program when the Pennsylvania Public Utility Commission
(“Commission™) approved it in June of this year.' In this case, the OTS again demands that the
Commission overturn that decision and require the imposition of a merchant function charge
which will completely unwind the POR program that the Commission approved and which
PECO is implementing. The OTS’s ongoing attack on this issue, in this case, creates uncertainty
and risk, and will increase the costs of POR dramatically if decided in the OTS’s favor.
Accordingly, Dominion Retail, Inc. (*Dominion Retail”), supports PECQO’s proposal, as
previously approved, and urges rejection of the OTS position here, for all the reasons stated

herein, as well as in Dominion Retail’s Main Brief in this case.

IL REPLY ARGUMENT

A. Burden (OTS MB, pp. 6-9).

The OTS’s Main Brief (“MB”) contends that the burden of proof in this case rests
squarely with PECO. (OTS MB, pp. 6-9). Under ordinary circumstances, such a position would
be a correct statement of the law. However, the OTS’s contention plainly is not correct in this
case. To the contrary, not only does the OTS bear the burden of proving why its proposal 1s in
the public interest and thus more favorable than PECO’s current method, it bears the burden of

overcoming the fact that its request here violates the doctrine of res judicata and the burden of

' Petition of PECO Energy Company for Approval of its Revised Electric Purchase of Receivables Program; Docket
No. P-2009-2143607 (Opinion and Order entered June 18, 2010, Stip Op. at 48) (“POR Case™).



clearing the rather high bar of explaining how it satisfies the criteria for reconsideration set out
by this Commission.> The OTS fails on all counts.

The OTS is the moving party with respect to the appropriate methodology for recovering
uncollectible expense associated with commodity sales from customers. PECO made no
proposal concerning that methodology in this case — that is, it made no claim. In fact, the
Commission recently approved the methodology proposed by PECO, resolving that issue against
the OTS, for the recovery of those expenses — to continue its current methodology of recovering
those expenses from all customers through the base rates — and approved PECO’s purchase of
receivables (“POR™) program.® In fact, the OTS’s position in this case takes no issue with the
level of the expenses claimed. (OTS St. No 2, pp. 2-4). Rather, this is a matter of the OTS
proposing a new methodology for the recovery of those expenses, a methodology which the
Commission has rejected as recently as three months ago.! The Public Utility Code does impose
the burden of proof on PECO to prove that the proposed rate is just and reasonable’ — a burden
which the Company satisfied and to which the OTS did not object. But here, 1t 1s the OTS that is
seeking to alter the status quo ante and therefore it is the moving party with regard to this issue
and it must prove the reasonableness of its proposal.® The OTS fails on all counts and this
argument should be rejected accordingly.

B. Res Judicata and Duick. (OTS MB, pp. 9-13).

The OTS’s position in this case is barred by the doctrine of res judicata. As discussed in
Dominion Retail’s Main Brief at length (Dominion Retail, MB, pp. 6-7), the OTS’s attempt to

re-litigate in this case the issue of the appropriate collection mechanism for uncollectibles

? Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, 558, 51 PUR4th 284, 288 (1982)(“Duick™) .
* POR Case, slip op. at 48.

* POR Case.

3 66 Pa. C.S. § 315(a).



expense associated with commodity sales in PECO’s service territory is foreclosed, because the
Commission already has decided the issue in the POR Case.

Contrary to the OTS’s assertion (OTS MB, p. 9), the issue of the unbundling of
uncollectibles expense was not “explicitly reserved for argument in the instant base rate case by
the Commission.” To the contrary, the Commission’s Order said “any non-signatory to this
settlement is free to argue in favor of further unbundling of PECO’s generation-related service
costs (e.g., uncollectible account expense, call center charges, etc.) in PECO’s next distribution
base rate case.”’ For the OTS to suggest that the Commission explicitly reserved the issue for
argument in this case i1s more than a simple overstatement, it borders on misrepresentation.
Nonetheless, whatever the Commission said, it could not abrogate the rights of the parties to act
upon the results of the case once litigation concluded. Accordingly, there is no merit to the
OTS’s attempt to preempt here arguments seeking to foreclose its attempt to reopen an already
resolved issue.

The OTS fails to address the criteria of the Commission’s rule set out in Duick regarding
an attempt to seek reconsideration or rehearing of an issue already decided by the Commission.
As discussed in Dominion Retail’s Main Brief, there is nothing new or novel about the OTS’s
argument in this case, there are no new facts, and no reason the OTS could not have said the
same things in the prior case. In short, the OTS has failed to justify what could turn out to be the
perpetual re-litigation of this issue. For all of these reasons, the OTS’s position should be

rejected out of hand.

® 66 Pa. C.S. § 322(a).
7 POR case, p. 48.



C. OTS Has Failed on the Merits. (OTS MB, pp. 13-24).

The OTS has brought no new evidence, no new policy, no new or convincing arguments
to bear on the merits — the question of whether its proposal is substantially better than the
proposal the Commission approved only a few short months ago — that would justify overturning
the well-founded expectations of the parties with regard to the impact of that decision. The
OTS’s ongoing insistence that “policy” requires the Commission to unbundle uncollectible
expenses associated with generation charges out of base rates and instead recover those expenses
through the merchant function charge notwithstanding — the Commission has approved a policy
that is contrary to the OTS assertion, for PECO.

Dominion Retail has stated repeatedly that the methodology proposed by the OTS is one
of two appropriate methodologies for the recovery of such costs. The other methodology is what
PECO has done here, namely, the zero-discount purchase of receivables program which puts the
supplier in the same place it would be relative to uncoliectible expense if the Company had
unbundled and instituted a merchant function charge. However, the major benefit of the PECO
proposal is the cost savings associated with not having to make the rather substantial system
changes required to implement the OTS’s proposal. Those costs would be borne entirely by the
EGSs operating on PECO’s system, and nowhere does the OTS even suggest that those costs not
be borne by the EGSs. Accordingly, what the OTS is suggesting is to require an unbundling
methodology that would put customers in no different place but would charge potentially
millions of unnecessary dollars to EGSs.

The major reason Dominion Retail opposed of the imposition of the OTS plan in this case
was the increase of costs in one plan versus the other, in what otherwise are two fairly similar

results. It is sadly ironic, then, that the OTS finally has acknowledged that its proposal and the



PECO proposal ultimately arrive at the same place — overall uncollectible expense collectively
and evenly recovered from default service customers and shopping customers — but that it still
insist on having its way. (OTS MB at 16). The fact remains, however, the costs of the OTS
proposal will be borne by EGS. At this point those costs are not limited to the hard
implementation costs discussed above, but will include all of the costs associated with the
uncertainty of making a major change in direction at this late date. The mere fact that the OTS
continues to insist that the timing is right to implement its plan now. before rate caps expire,
proves that it has no understanding of how competitive markets operate. The uncertainty
associated with changing the rules now would be devastating and would likely cause major
disruption to the market opening next year with the expiration of the rate caps.

The OTS’s contentions about how EGSs would price their products are simply incorrect.
(OTS MB, pp. 16-20). There is no basis for Ms. Morrissey’s speculation regarding how EGSs
include certain expenses within their prices or whether any EGS would attempt to increase its
prices to customers to include uncoilectibles expense, especially when that same expense was
being recovered by PECO through distribution rates as opposed to the commedity rates through
an MFC. (OTS St. No. 2, pp. 5-6; OTS MB pp. 16-20). The OTS’s position assumes that
suppliers can charge customers whatever they want and remain in business! The OTS apparently
has forgotten that EGSs do not have captive customer. If the EGS price is higher than its
competitors, the customers will leave. The OTS’s position is contrary to the laws of economics
in the competitive market in which suppliers participate. Why would an EGS increase its price
to include uncollectibles expense when it does not face the expense? To attract customers away

from its lower priced competitors? Not likely! The OTS’s position is simply untenable.



Contrary to the assertions of the OTS, now is exactly the WRONG time to unbundle
uncollectibles. PECO’s customers are going to be emerging from a twelve-year period of capped
rates at the end of this year. PECO is hard at work to try to implement the systems to make that
possible. To throw the monkey wrench of unbundling and a new MFC into the mix at this point
would almost certainly mean that there would be no workable POR program come January 1,
2011, which would seriously impede the development of the competitive market and seriously
hamper customer choices. There simply is no basis to conclude that the Commission should do

s0, and Dominjon Retail suggests that the Commission should reject the OTS attempt to do so.

1.  CONCLUSION

Dominion Retail respectfully requests that the Pennsylvania Public Utility Commission
approve the partial settlement of PECO’s filing in this case and reject the position of the OTS
regarding the requirement to unbundle uncollectible expense and to implement a merchant

function charge.

. Stewart, Attorney 1.D. #75556

Hawke McKeon & Sniscak LLP

[00 North Tenth Street

P.O. Box 1778

Harrisburg, PA 17105-1778

E-mail: tsstewar@hmslegal.com

Telephone: (717)236-1300

. Facsimile: (717) 236-4841
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MRSV Counsel for Dominion Retail, Inc.
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day served a true copy of the foregoing document upon

the parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54 (relating to

service by a party).

VIA ELECTRONIC & FIRST CLASS MAIL

Anthony E. Gay, Esquire

Jack R. Garfinkle, Esquire
PECO Energy Company

2301 Market Street

P.O. Box 8699

Philadelphia, PA 19101-8699

Tanya J. McCloskey, Esquire
Candis A. Tunilo, Esquire
Office of Consumer Advocate
Forum Place, 5" Floor

555 Walnut Street
Harrisburg, PA 17101-1923

Sharon Webb, Esquire

Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Street
Harrisburg, PA 17101

Johnnie Simms, Esquire

Adelou A. Bakare, Esquire

Office of Trial Staff

Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA  17105-3265

Charis Mincavage, Esquire
Barry A. Naum, Esquire
Carl J. Zwick, Esquire
McNees Wallace & Nurick
P.O. Box 1166

100 Pine Street

Harrisburg, PA 17108-1166

Thu B. Tran, Esquire

Philip A. Bertocci, Esquire

Community Legal Services of Philadelphia
1424 Chestnut Street

Philadelphia, PA  19102-2505

Richard N. Lipow, Esquire
629 Swedesford Road
Malvern, PA 19355

Charles T. Joyce, Esquire
Spear Wilderman PC

230 S. Broad Street, Suite 1400
Philadelphia, PA 19102

J. Barry Davis, Esquire

Scott J. Schwarz, Esquire

City of Philadelphia Law Department
1515 Arch Street, 16" Floor
Philadelphia, PA 19102

Charles McPehdran, Esquire
John Baillie, Esquire
PennFuture

1518 Walnut Street, Suite 1100

‘Philadelphia, PA 19102

Holly Rachel Smith, Esquire
Holly Rachel Smith PLLL.C
HITT Business Center

3803 Rectortown Road
Marshall, VA 20115

Cynthia Gallagher
1130 Fanshawe Street
Philadelphia, PA 19119-2261



Robert Chase
945 Cherry Tree Road
Upper Chichester, PA 19014-1571

David Zambito, Esquire
Christopher Wright, Esquire

17 North Second Street, 12" Fr.
Harrisburg, PA 17101-1601

Rita Griggs
202 East Shaprnack Street
Philadelphia, PA 19119-2261

Dated this 20™ day of September 2010

Ryan Miller
9912 Medway Road
Philadelphia, PA 19115

Craig Vorwald
600 Exmoor Drive
Collegeville, PA 19426

William B. Kazimer
3121 West Germantown Pike
Eagleville, PA 19403-1004




