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Motion of Chairman James H. Cawley

Charisse M. Bennett (Complainant) alleged a billing error on her gas bill arising in December 2008. In his Initial Decision (ID) the ALJ established a payment arrangement and dismissed the complaint on the basis that Complainant failed to “carry her burden of proving that she is entitled to the relief she seeks.” ID p. 12.  Based upon the record evidence, the ALJ’s determination is accurate and should not be disturbed.  The ALJ also aptly characterized the “Waldron Rule”, as set forth in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), as an evidentiary rule which “apportion[s] the burden of going forward with the evidence.” Id.   The rationale used to support the ALJ’s holding in the instant case, however, is not completely consistent with this Commission’s position in Waldron.  The facts of this case give us an excellent opportunity to restate the Commission’s position while clarifying the ID. 
In Waldron, the Commission adopted the Michigan Public Service Commission’s policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which provided that, when reviewing a high bill complaint, the Commission will not only consider the accuracy of meter readings but will also consider the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron, 54 Pa. PUC at 100.
In this case, the ALJ found that Ms. Bennett could not establish a prima facie case to sustain her complaint because, as a new customer, she could not show that her “high winter bill in December of 2008 was inconsistent when compared with the bill in the previous winter of 2007.” ID, p. 13.  The ALJ reasoned that “[a]s a new customer in June 2008, Complainant had no prior usage comparison record for the winter of 2007” and, therefore, could not satisfy the first prong of the Waldron test.  Id.
The ALJ stated that a complainant may establish a prima facie case by showing that: “(1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage has not changed.” ID, p. 12. Since Complainant could not show a prior year’s charges for comparison purposes, the ALJ found that she failed to make a prima facie case.  While it is true that these are important points to consider, they do not alone resolve the issue. Clearly this or any other new customer cannot produce evidence that she does not possess regarding prior usage. This interpretation of Waldron is too narrow and would never allow a new customer to be able to challenge a high bill.  It also does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint. Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.
Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer. This will likely vary from case to case.   In Waldron, for example, the complainant did not provide a comparison of prior billing but asserted that the apartment was uninhabited during the billing period in question; that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected and that even if the latter were connected they could not possibly have used the energy reflected in the billing. The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case and then the Company would have had to introduce evidence to overcome the prima facie case. Waldron, 54 Pa. PUC at 101.  
Thus, to establish a prima facie case under Waldron, a Complainant must show the disputed bill was abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 
By way of further restatement and clarification, and as set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test, in response to a high bill complaint, alone is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be over- come with circumstantial evidence that can otherwise indicate that a bill was too high.
In the present case, the ALJ correctly concluded that the Complainant failed to meet her burden of proof and thus did not establish a prima facie case by presenting facts or circumstances envisioned under Waldron. The Complainant did not produce any circumstantial evidence in support of her claim; consequently, we should not disturb the holding of the ALJ dismissing the complaint.  
 
Therefore, I move that the Office of Special Assistants prepare an order consistent with this Motion to:
1. Affirm the Initial Decision as to dismissal of the complaint and provision of  payment arrangement; and

2. Restate the Commission’s policy regarding Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), consistent with this Motion. 
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							James H. Cawley,
							Chairman

Dated:  September 23, 2010
