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OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is the Petition for Reconsideration, Reargument and/or Stay (Petition), filed by White Haven Borough (Borough), on September 10, 2010, regarding the Opinion and Order entered September 3, 2010 (September 3 Order), relative to the above-captioned proceedings.

Reconsideration

Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, the Commission must act to grant a petition for reconsideration within thirty days of the date of entry of the order for which reconsideration is sought, or otherwise lose jurisdiction to do so if a petition for review is timely filed.  The thirty-day period within which the Commission must act upon this Petition for Reconsideration in order to preserve jurisdiction is October 3, 2010.  Accordingly, we shall grant reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition for Reconsideration.

Stay

The Borough’s Petition includes a request for a Stay pending resolution of the Petition.  Our September 3 Order required Reading, Blue Mountain & Northern Railroad (Railroad) to complete construction work on a wall, in accordance with a Commission-approved plan, within sixty days of the entry of that Order.  The Borough argues in its Petition that a Stay is necessary because it is believed that the Railroad will begin construction activities on the site, but the Borough believes that any construction performed pursuant to the plan will be inadequate.  Petition at ¶ 26.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  The burden of proof is therefore on the Borough.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

		In Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) rev’d on other grounds by 511 Pa. 88, 511 A.2d 1315 (1986), the Pennsylvania Supreme Court expressly held that the standards for granting a supersedeas or a stay adopted and followed in federal courts, as set forth in the landmark case of Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) (Virginia Jobbers), should also be the applicable law in Pennsylvania for determining whether a stay should be granted.  The four stay criteria set forth in Virginia Jobbers and reiterated in Process Gas are:

1.	The petitioner makes a strong showing that he is likely to prevail on the merits.

2.	The petitioner has shown that without the requested relief, he will suffer irreparable injury.

3.	The issuance of a stay will not substantially harm other interested parties in the proceedings.

4.	The issuance of a stay will not adversely affect the public interest.

Process Gas, 502 Pa. at 552-553.  Applying these criteria means that a court must balance the interests of all parties and the public and will require the applicant for a stay to demonstrate probable success on the merits.  Id.   

We find that the Borough fails to meet at least two of these criteria.  First, the Borough failed to establish that it would suffer irreparable harm if a stay is not granted.  We note that in the case of Pa. PUC v. Makovsky Brothers, Inc., 53 Pa. P.U.C. 510 (Order entered December 7, 1979), we stated, in pertinent part, as follows:

In deciding whether to stay one of our orders pending appeal, this Commission should not indulge in a further review of the case.  Rather, this Commission should concentrate solely on the effect our order will have pending appeal.

(Makovsky at 511).
  
The Borough provided no explanation as to why it would suffer irreparable harm if a stay is not granted.  We believe it is the Railroad, rather than the Borough, that would suffer harm in the absence of a stay pending disposition of the Petition, because the Railroad might complete the construction project as required by the September 3 Order, only to have that Order modified on reconsideration. 

Second, the Borough failed to establish that the public interest would not be adversely impacted by granting the stay.  We conclude that public interest considerations militate against a stay.  The Borough has pointed to no specific harm to the public interest that would result from the implementation of our September 3 Order.  Indeed, in that Order we stated that it was in the interest of public safety that work should begin quickly on this long-delayed project.  Granting even a brief stay at this time of year could cause the project to be delayed until the 2011 construction season.  

Conclusion

For the reasons set forth above, we shall grant the Borough’s Petition in part and deny it in part, pending review of and consideration on the merits; THEREFORE,

IT IS ORDERED:  

That the Petition for Reconsideration, Reargument and/or Stay, filed on September 10, 2010, by White Haven Borough, is denied in part, and granted in part, pending review of and consideration on the merits, consistent with this Opinion and Order.
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