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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Reinstatement (Petition) filed on July 30, 2010, by Best of Times Chauffeured Limousine Service (Petitioner).  The Commission’s Bureau of Transportation and Safety (BTS) has reviewed the Petition and does not oppose reinstatement.
History of the Proceeding



On March 9, 2009, BTS instituted a Complaint at Docket No. C‑2010‑2161256, alleging that the Petitioner, on December 20, 2007, received an initial assessment of $1,887.00.  On March 13, 2008, the Petitioner paid $629.00, and on August 1, 2008, the Commission waived another $629.00 of the Petitioner’s initial assessment.  On August 29, 2008, the Petitioner received an initial assessment of $1,935.00.  The Petitioner failed to pay this assessment, as well as the remainder of its 2007 assessment, placing the Petitioner in arrears for a total amount of $2,564.00.  The Complaint further alleged that the Petitioner failed to file objections to the assessment, pursuant to 66 Pa. C.S. § 510(c).  The Complaint advised the Petitioner that, unless the overdue assessment was paid and an Answer filed within twenty days, BTS would request that the Commission issue an order cancelling the Petitioner’s Certificate of Public Convenience (Certificate).


The Complaint was sent by Certified Mail on March 9, 2010, and delivered on March 12, 2010.  On March 24, 2010, the Petitioner submitted a payment of $1,500, which was applied to its outstanding balance.  However, the Petitioner did not file an Answer to the Complaint or remit the outstanding assessment balance.


Thereafter, by Order entered July 20, 2010, the Commission sustained the Complaint, cancelled the Petitioner’s Certificate for failure to remit the outstanding assessment balance of $1,064, and assessed a civil penalty of $100.00.


On July 30, 2010, the Petitioner filed the instant Petition. 
Discussion



It is well settled that decisions such as whether to grant a Petition for Reinstatement are left to the Commission’s discretion and will be reversed only if that discretion is abused.  Hoskins Taxi Service v. Pa. PUC, 486 A.2d 1030 (Pa. Cmwlth. 1985).  In ruling upon a petition for reinstatement, it is incumbent upon this Commission to examine all relevant factors in order to reach an equitable result.  Medical Transportation, Inc., 57 Pa. P.U.C. 79 (1983).



The Commission has identified five factors which are particularly relevant to the determination of a petition to reinstate: (1) the amount of time which elapsed between the cancellation of the certificate of public convenience and the filing of the petition to reinstate; (2) whether the petitioner has a record of habitually violating the Public Utility Code; (3) the reasonableness of the excuse given for the violation that caused the certificate to be cancelled, Re: Bishop, 58 Pa. P.U.C. 519 (1984); (4) whether the petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject complaint, Pa. PUC v. Grimm Motors, Docket No. A‑00111048, et al. (May 1, 1998); and (5) whether the petitioner is in compliance with the requirement that all assessments must be current prior to reinstatement,  

Re: M.S. Carriers, Inc. (May 4, 1999).



The sole reason for the cancellation of the Petitioner’s Certificate was that the Petitioner failed to pay an outstanding assessment balance of $1,064.


The first factor relevant to the determination of a petition for reinstatement is the amount of time a certificate remains dormant.  When the period of dormancy is short, reinstatement can be treated solely as a matter between a petitioner and the Commission.  Application of Michael LoRusso, t/d/b/a Elegance Limousine Service, 1999 Pa. PUC LEXIS 14, *5 (l999).  The longer this period becomes, the more likely it is that another carrier would rely on the cancellation as being permanent and formulate plans to fulfill the dormant service.  Id.


A review of the record reveals that the Petitioner’s Certificate was cancelled by Order issued on July 20, 2010, and that the Petitioner filed the instant Petition on July 30, 2010.  This ten-day time lapse weighs favorably toward granting reinstatement.


The second reinstatement factor is whether the Petitioner has a record of habitually violating the Code or the Commission’s Regulations.  A review of our records reveals that the Petitioner had only one prior complaint filed against it by BTS in 1997.  Accordingly, this factor weighs toward granting reinstatement.


The third reinstatement factor queries the reasonableness of the excuse offered for the violation.  In its Petition, the Petitioner avers that, due to a major health issue and ongoing treatment, the secretary/manager of the company, who is the wife of the owner, was absent from her position.  Her absence resulted in the late payment of the outstanding assessment.  Furthermore, due to this health issue, the owner of the company was also absent for a short period, to care for his wife. We find these circumstances to weigh toward granting reinstatement.


The fourth reinstatement factor to be considered is whether the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the instant Complaint.  The Petitioner states that it is formulating a plan with its employees to multi-task with their positions.  Therefore, in the event of the absence of crucial employees, their responsibilities will be taken care of, so that the situation would not occur again.  We conclude that this is a reasonable procedure and that this factor weighs in favor of reinstatement. 


The fifth factor requires assessments and fines to be current prior to reinstatement.  From a review of our records, it appears that the outstanding assessment of $1,064, as well as the $100 civil penalty, was paid by the Petitioner on July 20, 2010.  Accordingly, this factor weighs in favor of reinstatement.


We note that the Petitioner’s current insurance on file with the Commission will lapse on September 30, 2010.  Therefore, we will grant the Petition conditioned on the Petitioner filing the required Form E proof of insurance.






Conclusion


In evaluating the totality of the facts associated with the consideration of the five factors, supra, we conclude that the conditional reinstatement of the Petitioner’s Certificate of Public Convenience is appropriate; THEREFORE,



IT IS ORDERED:



1.
That the Petition for Reinstatement filed by Best of Times Chauffeured Limousine Service on July 30, 2010, is granted, conditioned upon the filing of the required proof of insurance within thirty (30) days from the entry date of this Opinion and Order.


2.
That if the Petitioner has not complied with the insurance requirement set forth above, the instant Certificate will remain cancelled.


3.
That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety.


4.
That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.



5.
That a copy of this Opinion and Order shall be served on the Pennsylvania Department of Transportation and on the Pennsylvania Department of Revenue.



6.
That the Secretary mark this case closed.
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BY THE COMMISSION,









Rosemary Chiavetta









Secretary

(SEAL)

ORDER ADOPTED:  September 23, 2010

ORDER ENTERED:  September 23, 2010
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