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Before the 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

DOCKET NO. C-2009-2116699 -,^_l - . i r n 

88 TRANSIT LINES, INC. * % ,0N 
vs. MID MON VALLEY TRANSIT AUTHORITY 

REPLY TO EXCEPTIONS OF MID MON VALLEY TRANSIT AUTHORITY 
TO INITIAL DECISION OF ADMINISTRATIVE LAW JUDGE 

I. STATEMENT OF THE CASE 

88 Transit Lines, Inc. ("88 Transit" or "Complainant") filed a Complaint against 

Mid Mon Valley Transit Authority ("the Transit Authority" or "Respondent") at Docket 

No. C-2009-2116699 alleging that Respondent, a municipal corporation, was providing 

service originating beyond its corporate limits without securing authority from the Public 

Utility Commission, which is prohibited by the Public Utility Code. 

A hearing was held in Pittsburgh on February 24, 2010 before Administrative Law 

Judge Mark A. Hoyer ("the ALJ"). Main Briefs and Reply Briefs were filed by the parties. 

The ALJ issued an Initial Decision dated August 5, 2010 which sustained the Complaint 

and ordered the Transit Authority to cease and desist from providing scheduled route 

service from Union Township and Finleyville Borough, both in Washington County, to the 

city of Pittsburgh, and vice versa. 



II. ARGUMENT 

Respondent's Exception No. 1. 

Judge Hoyer erred in concluding that MMVTA may not provide regular route 
service from points in Union Township and the Borough of Finleyville to the City 
of Pittsburgh, and return, pursuant to its contract with the Washington County 
Transit Authority, a municipal authority for the County of Washington. 

Respondent's first Exception is based upon the fact that it entered into a contract 

with the Washington County Transit Authority ("WCTA"), which permits it to make 

pickups in areas outside of its own corporate limits under its contract with WCTA, 

specifically in Union township and Finleyville Borough. 

The ALJ correctly noted at page 12 of his Initial Decision that the Public Utility 

Code requires a Certificate of Public Convenience for "any municipal corporation to 

acquire, construct or begin to operate, any plant, equipment or other facilities for the 

rendering or furnishing to the public of any public utility service beyond its corporate 

limits . . . . " (emphasis added) 66 Pa. C.S. §1102(a)(5). The Public Utility Code also 

provides that "any public utility service being furnished or rendered by a municipal 

corporation beyond its corporate limits shall be subject to regulation and control by the 

commission as to service and extensions, with the same force and in like manner as if such 

service were rendered by a public utility." 66 Pa. C.S. §1501. The parties stipulated that 

the Transit Authority is a municipal corporation formed under The Municipality 

Authorities Act of 1945 and amendments thereto. (Finding of Fact No. 1) 

Significantly, when 88 Transit was the subcontractor for the Transit Authority (until 

June 30, 2009), the service from Finleyville Borough and Union Township was provided 

under 88 Transit's PUC authority. (Tr. 18) There was an understanding between the 
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Transit Authority and 88 Transit that pickups outside of the corporate limits of the Transit 

Authority were handled under 88 Transit's PUC authority. (Tr. 18) 88 Transit continued 

to pay PUC assessments in connection with service provided to the Transit Authority 

where the pickups were outside of the corporate limits of the Transit Authority. (Tr. 19) 

The Transit Authority knew that it needed to have PUC authority, either itself or through 

its contractor, to provide service outside of its corporate limits and chose to ignore that fact 

once 88 Transit was no longer its contractor. 

Respondent argues at page 5 of its Exceptions that since WCTA is a county-wide 

municipal transit authority and it could delegate to Respondent permission to provide the 

service which is the subject of this complaint, which is clearly service originating outside 

of Respondent's corporate limits. Significantly, however, the Memorandum of 

Understanding entered into between Respondent and WCTA provides that Respondent will 

continue to fix the rates and they will not be fixed by WCTA, including the rates in 

Finleyville Borough and Union Township. (Tr. 69) WCTA does not provide the buses or 

the drivers to drive the buses that make the pickups in Finleyville Borough and Union 

Township, but rather the buses are owned by Respondent and the drivers are provided by 

Respondent. (Tr. 69) The witness for WCTA admitted that it does not even provide 

scheduled route service, which is the service Respondent provides where the pickups are 

made in Finleyville Borough and Union Township. (Tr. 86) The witness for WCTA 

admitted that Respondent mentioned the need to enter into the Memorandum of 

Understanding because Finleyville Borough and Union Township were outside of its 

corporate limits. (Tr. 94-95) 



Respondent argues at page 5 of its Exceptions that the situation here is similar to the 

situation with the Port Authority of Allegheny County. In fact, the situation involving the 

Port Authority of Allegheny County is completely different than the situation involving 

Respondent. The Port Authority of Allegheny County is not subject to the Municipality 

Authorities Act of 1945, as is Respondent, but rather is subject to the Second Class County 

Port Authority Act, 55 P.S. §551 et seq. This statute gives the Port Authority of Allegheny 

County exclusive jurisdiction over all transportation in Allegheny County, with certain 

specified limited exceptions not relevant hereto. See Port Authority of Allegheny County 

v. Pennsylvania Public Utility Commission, 494 Pa. 250, 256, 431 A.2d 243, 246 (1981). 

The Port Authority of Allegheny County is authorized by the Second Class County Port 

Authority Act to make arrangements with anyone it wants to provide service in Allegheny 

County since it has exclusive jurisdiction over service within Allegheny County. The PUC 

does not have the power to grant someone authority to provide scheduled route service in 

Allegheny County because of the Second Class County Port Authority Act. The 

Municipality Authorities Act does not confer in a municipal corporation exclusive 

jurisdiction, as evidenced by the fact that both WCTA and the Respondent provide service 

in Washington County. The best evidence that The Municipality Authorities Act does not 

vest exclusive jurisdiction in a transit authority is the fact that WCTA has authority 

throughout Washington County and yet Respondent also has authority in 21 municipalities 

in Washington County. In the case of WCTA, it provides primarily shared ride service, 

while the service provided by Respondent is scheduled route service. Neither of these 

authorities have exclusive jurisdiction over service in Washington County, unlike the Port 



Authority of Allegheny County, which has exclusive jurisdiction in Allegheny County, 

except as specifically provided in the Second Class County Port Authority Act. The PUC 

does have the power to grant authority, including scheduled route authority, in Washington 

County because of the fact that the Municipality Authorities Act of 1945 does not confer 

exclusive jurisdiction in a municipal corporation, unlike the Second Class County Port 

Authority Act. 

Stated simply, WCTA cannot delegate to Respondent, as its agent, the right to 

provide service from these two specific points in Washington County, merely to divest the 

PUC of jurisdiction over that service under the Public Utility Code. The attempt by 

Respondent in its Exceptions to establish a principal/agent relationship between 

Respondent and WCTA must fail. WCTA doesn't even provide scheduled route service in 

Washington County and cannot delegate to Respondent the right to merely make pickups 

at two points along Respondent's scheduled route under an agency theory. Significantly, 

there is no mention in the Memorandum of Understanding executed by Respondent and 

WCTA that there is a principal/agent relationship between the parties. If the parties had 

intended to create a principal/agent relationship they would have stated that in the 

Memorandum of Understanding. The real intent of the parties, as stated in the 

Memorandum of Understanding, is as follows: 

The MMVTA does not have specific statutory authority to 
operate in Finleyville and Union Township in Washington 
County. The Washington County Transportation Authority 
hereby agrees to permit the MMVTA to continue to operate its 
long standing service along the Route 88 corridor consisting of 
fixed-route, scheduled service. 



Respondent cannot avoid securing a Certificate of Public Convenience from the 

Commission to provide service beyond its corporate limits by merely securing the 

permission of WCTA. 

Respondent's Exception No. 2. 

Judge Hoyer erred in concluding that the PUC does not have discretionary power to 
authorize service by a municipal corporation beyond its corporate boundary where 
the service is clearly in the public interest, is non-discriminatory, and would result 
in undue hardship if the service were discontinued. 

Respondent argues beginning at page 6 of its Exceptions that the Commonwealth 

Court decision in Borough of Phoenixville v. Pa. P.U.C, 3 Pa.Cmwlth.56, 280 A.2d 471 

(1971) stands for the proposition that the PUC may permit a municipal corporation to 

extend its service beyond its corporate limits without securing operating authority. 

Respondent's reliance upon the Phoenixville case is misplaced. The rationale in the 

Phoenixville case is to prohibit a municipal corporation that has taken it upon itself to 

provide extra territorial service from then not providing extra territorial service to a certain 

segment of the public. In the Phoenixville case, the court noted in a footnote that 800 of 

Phoenixville's 4500 water customers were actually located outside of its boundaries. 

Phoenixville then decided not to extend its service to someone else. The key language in 

the Phoenixville case is the following: 

As soon as a borough holds itself out to render uncertificated 
extraterritorial service and renders such service, it is within the 
jurisdiction of the commission to determine whether extension 
of such service should be granted. In effect, if a municipality 
decides that it will not apply to the commission for a certificate 
of public convenience to delineate its utility service area 
outside its boundaries, then as each new proposed extension is 
presented to the Commission, the Commission has jurisdiction 
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to determine the extent of the extraterritorial utility service area 
for the municipality, (emphasis added) 

Respondent is not seeking to extend its uncertificated extraterritorial service from 

Finleyville Borough and Union Township, but rather is seeking to continue to provide that 

uncertificated extraterritorial service in Finleyville Borough and Union Township without 

holding a Certificate of Public Convenience. 

Respondent's position in this case would defeat the entire certification process 

established in the Public Utility Code which specifically requires a Certificate of Public 

Convenience for "any municipal corporation to acquire . . . or begin to operate, any plant, 

equipment or other facilities for the rendering or furnishing to the public of any public 

utilitv service beyond its corporate limits ..." (emphasis added) 66 Pa.C.S. §1102(a)(5). 

The Commission should require Respondent to comply with the Public Utility Code and 

should direct Respondent to cease and desist from providing service outside of its 

corporate limits until such time as it becomes properly certificated. 



III. CONCLUSION 

For the reasons set forth herein, the Exceptions filed by the Transit Authority should 

be denied. 

VUONO & GRAY, LLC 
310 Grant Street 
Suite 2310 Grant Building 
Pittsburgh, PA 15219 
412-471-1800 

Respectfully submitted, 

VUONO & GRAYXLC 

By:. ± 
William A. firay, Esq. 
Attorney 

88 Transit Lines, Inc. 

Due Date: September 27, 2010 
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Law Offices 
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310 Grant Street 

Suite 2310 Grant Building 
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Ms. Rosemary Chiavetta 
Secretary 
Pennsylvania Public Utility Commission 
P.O.Box 3265 
Harrisburg, PA 17105-3265 


