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INITIAL DECISION ON REMAND
GRANTING PETITION FOR LEAVE TO WITHDRAW COMPLAINT
Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING

On November 18, 2008, Digital 833 Chestnut, LLC (Digital) filed a formal Complaint against PECO Energy Company (PECO), the Philadelphia Gas Works (PGW) and UGI Energy Services, Inc. (UGI).  The original Complaint was separated and docketed as three individual proceedings.  Subsequently, PECO filed a Motion to Dismiss and Motion for Judgment on the Pleadings which, by Initial Decision dated July 15, 2009, were granted.  Exceptions and Reply Exceptions were filed, and on March 11, 2010 the Commission issued an Opinion and Order (adopted March 11, 2010 and entered March 26, 2010) reversing the July 15, 2009 Initial Decision and remanding the case for further proceedings.  
Thereafter, on June 23, 2010, a Prehearing Conference was held and a procedural schedule was adopted which was set forth in a Prehearing Order issued on July 21, 2010.  Subsequently, the parties agreed to and requested a delay for Complainant’s Direct Testimony.  The Administrative Law Judge granted said request. 
Subsequently, on August 18, 2010, received in the Philadelphia Office of Administrative Law Judge on August 20, 2010, Digital filed a Petition for Leave to Withdraw the Complaint in this proceeding, with prejudice.  
Also on August 18, 2010, PECO submitted a letter indicating that this matter had been resolved to the satisfaction of both parties, and that PECO did not object to the withdrawal of the Complaint.  
DISCUSSION
Section 5.94 of the Pennsylvania Public Utility Code, 56 Pa. Code § 5.94 provides that:

A party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

In the instant matter, the granting of the Petition for Leave to Withdraw the Complaint is appropriate for the following reasons:

1.
Digital and PECO are the only parties to the instant Complaint proceeding; 
2.
Digital and PECO have reached an agreement which disposes of Digital’s claims against PECO; 
3.
PECO has submitted a statement confirming that the matter has been resolved and that it does not object to withdrawal of the Complaint; 
4.
No other entity will be harmed or prejudiced as a consequence of the withdrawal of the Complaint.  
5.
Approval of the Petition allowing withdrawal of the Complaint will conserve the resources of the parties and the Commission by avoiding the necessity for additional litigation proceedings and costs; 
By reason of all of the foregoing, it is in the public interest that the Petition be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this remanded proceeding.

2.
The granting of the Petition for Leave to Withdraw the Complaint with prejudice is in the public interest.  
ORDER

THEREFORE,

IT IS ORDERED:
1.
That the Petition for Leave to Withdraw the Complaint with prejudice filed by Digital 833 Chestnut, LLC against PECO Energy Company at Docket Number C-2008-2076610 be and the same is hereby granted.  
2.
That the Complaint of Digital 833 Chestnut 833, LLC v. PECO Energy Company at Docket Number C-2008-2076610 is hereby dismissed with prejudice.
3.
That this matter be marked closed.
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	Herbert Smolen
Administrative Law Judge
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(a) Digital 833 Chestnut, LLC v. PECO Energy Company

(b)
On November 18. 2008, Digital 833 Chestnut, LLC, Complainant, filed a formal complaint against PECO Energy Company, The Philadelphia Gas Company and UGI Energy Services, Inc.  The original complaint was separated and docketed as three individual proceedings.  PECO filed a Motion to Dismiss and a Motion for Judgment on the Pleadings, which was granted by an Initial Decision on July 15, 2009.  Exceptions and Reply Exceptions were filed and on March 11, 2010 the Commission issued an Opinion and Order reversing the July 15, 2009 Initial Decision and remanding the case.  On June 23, 2010 a Prehearing Conference was held and a procedural scheduled was adopted and set forth in a Prehearing Order issued on July 21, 2010.  On August 18, 2010 Digital 833 filed a Petition to Withdraw the Complaint, with prejudice.  PECO also submitted a letter on August 18, 2010 indicating that this matter had been resolved.  

(c)
ALJ Smolen issued an Initial Decision on Remand Granting Petition for Leave to Withdraw Complaint.  The Complaint is dismissed with prejudice.

Initial Decision served: 
No exceptions have been received by the Commission.
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