BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



S&J Fitness Inc., d/b/a				:
Maximum Health and Fitness  			:
							:
	v.						:		C-2009-2148887
							:
UGI Utilities, Inc.					:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about December 21, 2009, S&J Fitness Inc., d/b/a Maximum Health and Fitness, (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against UGI Utilities, Inc. (Respondent) alleging that they were improperly charged for someone else’s electric services.  On or about January 12, 2010, Respondent filed an Answer denying that there were any incorrect charges.
 
By Hearing Notice dated March 25, 2010, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 10, 2010.  The hearing convened as scheduled.  Kurt Lynott, Esquire represented the Complainant.  Jeffery Sunday, Esquire represented the Respondent.  The Complainant presented one witness and introduced thirteen (13) exhibits; eleven (11) were entered into the record.  The Respondent presented the testimony of two witnesses and introduced five (5) exhibits; all were entered into the record.  The record closed on June 10, 2010.

FINDINGS OF FACT

1. On December 1, 2009, a past due balance of $10,439.18 from one of Respondent’s accounts was transferred to the Complainant’s account.  NT 4, UGI Exh. 3.
 
2. Joseph C. Digregorio testified for the Complainant.  NT 6.

3. Since October 1, 2008, Joseph C. Digregorio and Salliann Peperno have been co-owners of S&J Fitness Inc., d/b/a Maximum Health and Fitness; each holds a 50% interest.  NT 7, 8, 11, 13.

4. S&J Fitness Inc. is a corporation registered with the Department of State.  NT 44.

5. On September 30, 2008, Joseph C. Digregorio and Salliann Peperno, a personal trainer, acquired Maximum Health and Fitness, Inc. from Frank Peperno, Salliann Peperno’s current but estranged husband.  NT 7, 32, Exh. MH 6.


6. S&J Fitness Inc., d/b/a Maximum Health and Fitness, a health club, is located at 310 Market Street, Kingston, Pennsylvania.  NT 8.
 
7. When Joseph C. Digregorio and Salliann Peperno incorporated their partnership as S&J Fitness Inc., d/b/a Maximum Health and Fitness they did not change the name on the door of the facility; the name over the door, Maximum Health and Fitness, remained the same.  NT 11.

8. The 310 Market Street building is owned by a Mr. Delbalso, not S&J Fitness Inc., d/b/a Maximum Health and Fitness.  NT 8.

9. Joseph C. Digregorio is responsible for paying the bills for S&J Fitness Inc., d/b/a Maximum Health and Fitness.  NT 9.

10. In October 2008, Joseph C. Digregorio set up the utility accounts for S&J Fitness Inc., d/b/a Maximum Health and Fitness with the exception of gas; the gas bill is received by the landlord and S&J Fitness Inc., d/b/a Maximum Health and Fitness pays their half to the landlord.  NT 9.

11. Joseph C. Digregorio set up electric service for S&J Fitness Inc., d/b/a Maximum Health and Fitness with the Respondent over the telephone; he was required to create a new account, and to provide a security deposit which he put on his personal credit card.  NT 10, 25, 48.

12. The new account set up at the Respondent’s direction is account number 620 930 7668 51 listed as Maximum Health & Fitness, Joseph C. Digregorio, 310 Market St., Kingston, PA 18704.  NT 41, Exh. MH 3.

13. The prior account is account number 620 930 7668 42 listed as Maximum Health and Fitness, Frank Peperno, 310 Market St., Kingston, PA 18704.  NT 41, Exh. MH 4.

14. Joseph C. Digregorio is aware that S&J Fitness Inc., d/b/a Maximum Health and Fitness has a different account number than Maximum Health and Fitness because he had to provide the old account number to open the new account.  NT 11.

15. During the telephone call setting up the new account for S&J Fitness Inc., d/b/a Maximum Health and Fitness, Joseph C. Digregorio was not told of any outstanding balance.  NT 15.

16. Joseph C. Digregorio had no contact with the Respondent other than sending in payment for service, until he received the December 1, 2009 bill for service October 27, 2009–November 28, 2009 that listed an “adjustment” of $10,439.18; he then telephoned the Respondent.  NT 13, MH Exhibit 3.

17. Joseph C. Digregorio was told by the Respondent that the “adjustment” was an old bill.  NT 14.

18. It is not disputed that neither Joseph C. Digregorio nor Salliann Peperno received any detailed explanation in writing or orally from the Respondent concerning the addition of $10,439.18 to the S&J Fitness Inc., d/b/a Maximum Health and Fitness account.  NT 13, 25, 39, 103, 146, 150-151.

19. On December 5, 2009, less than five (5) days from receipt of the December 1, 2009 bill, S&J Fitness Inc., d/b/a Maximum Health and Fitness received a shut off notice stating they had a past due balance in the amount of $10,519.87.  NT 16, 40, 154, Exh. MH 5.

20. On the Monday before Christmas 2009, the Respondent terminated service to S&J Fitness Inc., d/b/a Maximum Health and Fitness.  NT 16.

21. An action was filed with the local Court of Common Pleas to stop the shut off, a favorable ruling was received from the court on December 21, 2009, yet the Respondent terminated service the same day.  NT 17-22, MH Exh. 2.

22. The Respondent received notice of the pending Court of Common Pleas hearing on December 18, 2009.  NT 154-157.

23. A Court of Common Pleas hearing was held on December 21, 2009, the Respondent did not appear for the hearing.  NT 75.

24. On March 15, 2010, two and one half months later than the December 21, 2009 ruling, the Court of Common Pleas vacated its December ruling finding that a filed PUC complaint acted as a stay.  Exh. MH 1.

25. Electric service to S&J Fitness Inc., d/b/a Maximum Health and Fitness was off for two (2) days causing a loss of business to the corporation and a loss of personal training clients for Salliann Peperno.  NT 23, 73.

26. Joseph C. Digregorio and Salliann Peperno rent the building where they carry on their business, S&J Fitness Inc., d/b/a Maximum Health and Fitness.  They are both on the lease.  Joseph C. Digregorio does not know who was on the prior lease.  NT 47.
27. Salliann Peperno was listed as a corporate officer for Maximum Health and Fitness, Inc. operated by her current husband, Frank Peperno.  NT 57-60.

28. Maximum Health and Fitness, Inc. has not been dissolved.  NT 61.

29. Salliann Peperno faxed the old and new lease to the Respondent to show S&J Fitness Inc., d/b/a Maximum Health and Fitness was not responsible for the “adjustment” billing.  Salliann Peperno was not on the lease for Maximum Health and Fitness, Inc. Frank Peperno and John Thomas were.  NT 63.

30. Amanda Myzick, credit and collections supervisor testified for the Respondent.  NT 111.

31. The Respondent is aware that Maximum Health and Fitness, Inc. is a corporation listed with the Department of State, and that Salliann Peperno is listed as a corporate officer.  NT 114, UGI Exh. 1.

32.  Account 620 930 7668 42 was established on September 15, 2005, and closed on September 9, 2008; the balance at closing was $10,439.18.  NT 118.

33. On November 11, 2008, the Respondent transferred the outstanding balance of account 620 930 7668 42 of $10,439.18 to account 620 930 7668 51.  NT 118.

34. Account 620 930 7668 51 was established on September 9, 2008.  NT 120.

35. The Respondent’s records for accounts 620 930 7668 42 and 620 930 7668 51 are listed as Maximum Health & Fitness; the account ending in 42 lists Frank Peperno as the second name.  NT 123.

36. The Respondent determined that because Salliann Peperno appeared as an officer for both corporate entities (Maximum Health and Fitness, Inc. and S&J Fitness Inc., d/b/a Maximum Health and Fitness) that the transfer was appropriate.  NT 131.

37. The Respondent was unsuccessful in its attempts to collect payment from Frank Peperno for Account 620 930 7668 42.  NT 140, UGI Exh. 5.

38. The Respondent knew Salliann Peperno was part of both corporations as early as October 2008, but waited an additional 13-14 months and then transferred the $10,439.18 owed by Maximum Health and Fitness, Inc. Account 620 930 7668 42 to S&J Fitness Inc., d/b/a Maximum Health and Fitness Account 620 930 7668 51.  NT 148, 161.

39. Despite the Respondent discovering that Salliann Peperno was listed as a corporate officer for Maximum Health and Fitness, Inc., they continued to attempt to collect from Frank Paperno.  NT 163-164.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving its case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.



The $10,439.18 Transfer:

The sole issue in this Formal Complaint is whether S&J Fitness Inc., d/b/a Maximum Health and Fitness is responsible for the outstanding bill of Maximum Health and Fitness, Inc.  

Maximum Health and Fitness, Inc. is a registered Pennsylvania corporation with the Department of State that lists Salliann Peperno as the owner and corporate officer.  By Ms. Peperno’s testimony, the corporation was operated by her estranged husband Frank Peperno.  Mr. Peperno, at the time of the hearing, was under federal indictment(s); an issue Respondent’s counsel continued to raise despite being overruled due to lack of relevancy.  On September 30, 2008, Joseph C. Digregorio and Ms. Peperno, a personal trainer, acquired certain portions of Maximum Health and Fitness, Inc. from Frank Peperno.  Since October 1, 2008, Joseph C. Digregorio and Ms. Peperno have been co-owners of S&J Fitness Inc., d/b/a Maximum Health and Fitness; each holds a 50% interest.  S&J Fitness Inc. is a registered Pennsylvania corporation with the Department of State.

Mr. Digregorio and Ms. Paperno have operated at 310 Market Street in Kingston at the same location and under the same name listed on the front of the business which is Maximum Health and Fitness.  When Mr. Digregorio telephoned the Respondent to set up service for their new enterprise he was required to establish a new account and provide a security deposit.  The old Maximum Health and Fitness account listed Frank Paperno on the second line of the billing address and the account ended in “42.”  The new Maximum Health and Fitness account listed Joseph Digregorio on the second line of the billing address and the account ended in “51.”  

The new enterprise, S&J Fitness Inc., d/b/a Maximum Health and Fitness, had no problems with its account until it received its December 1, 2009 bill which lists an “adjustment” of $10,439.18.  There is no explanation included with the bill, no breakdown of how this number is arrived at, nor any indication of where it came from.  The Respondent placed no telephone calls to the Complainant to warn them of its decision to effectuate the transfer and why.  On December 5, 2009, the Respondent issued a shut off notice to the Complainant because of the past due balance.  Again, no explanation was provided by the Respondent, and no telephone call was made.

Both Mr. Digregorio and Ms. Paperno made numerous telephone calls to the Respondent seeking information about the transfer and pending shut off.  On December 18, 2009, both parties were notified of a hearing scheduled in the Court of Common Pleas.  The hearing was for oral argument regarding Ms. Paperno’s request for an injunction barring the shut off.  On Monday, December 21, 2009, at 9:00 a.m., both parties were to appear in the Court of Common Pleas for the scheduled hearing.  The Respondent did not appear.  Service to the Complainant was terminated shortly before the scheduled hearing.  The Court ruled in Ms. Paperno’s favor.  The business was closed for two days and Ms. Paperno lost a number of personal training clients.  Late Tuesday service was restored.[footnoteRef:1] [1:  I find the research effort by UGI to be shoddy and their treatment of Mr. DiGregorio and Ms. Paperno reprehensible.  ] 


The Complainants contend that the Respondent improperly transferred the past due balance.  I agree.  Maximum Health and Fitness, Inc. and S&J Fitness Inc., d/b/a Maximum Health and Fitness are both corporate entities, both properly registered with the Department of State.  The outstanding balance of $10,439.18 accrued by Maximum Health and Fitness, Inc. cannot be transferred to another corporate entity simply because the Respondent’s research showed Salliann Peperno listed as a corporate officer for both corporations.  Moreover, the Respondent was unsuccessful collecting the balance from Maximum Health and Fitness, Inc. and Frank Paperno, and only then transferred the balance.  Nonetheless, a corporate entity is a person by definition, see 52 Pa. Code § 56.2, and just as you cannot hold one person responsible for another’s bill, you cannot hold one corporation responsible for another corporation’s bill.  The Public Utility Commission is not the body with authority to make a determination regarding what portions of Maximum Health and Fitness, Inc. were purchased by S&J Fitness Inc., d/b/a Maximum Health and Fitness, but if the Respondent intends to collect arrearages of one corporation from another corporation that should have been done first.[footnoteRef:2] [2:  Same as Footnote #1.] 


Because Ms. Paperno is a corporate officer of Maximum Health and Fitness, Inc. she may ultimately be held partly responsible for the $10,439.18 arrearage.

The transfer of Maximum Health and Fitness, Inc.’s balance to S&J Fitness Inc., d/b/a Maximum Health and Fitness was wholly improper and must be reversed.  The Respondent may only seek recovery of Maximum Health and Fitness, Inc.’s outstanding balance from Maximum Health and Fitness, Inc.
  
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant S&J Fitness Inc., d/b/a Maximum Health and Fitness, bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	The Complainant met its burden of proof.

4.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

5.	The Respondent improperly transferred from Maximum Health and Fitness, Inc., a distinct corporation’s outstanding balance of $10,439.18 to S&J Fitness Inc., d/b/a Maximum Health and Fitness, a wholly other distinct corporation.

6.	S&J Fitness Inc., d/b/a Maximum Health and Fitness is not responsible for the outstanding balance of Maximum Health and Fitness, Inc.


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the relief requested in the Formal Complaint of S&J Fitness Inc., d/b/a Maximum Health and Fitness v. UGI Utilities, Inc. is granted.

2. That UGI Utilities, Inc. remove the balance transfer of $10,439.18 and all associated penalties from S&J Fitness Inc., d/b/a Maximum Health and Fitness, Account 620 930 7668 51 and return the outstanding balance to Account 620 930 7668 42 of Maximum Health and Fitness, Inc.

3. That UGI Utilities, Inc. correct account number 620 930 7668 51 billing address and all account files to reflect the correct corporate name S&J Fitness Inc., d/b/a Maximum Health and Fitness.  Contact names on the account are to reflect both Joseph C. Digregorio and Salliann Peperno and list telephone numbers for both.

4. That the Secretary’s Bureau correct the caption of this matter from Maximum Health and Fitness to S&J Fitness Inc., d/b/a Maximum Health and Fitness v. UGI Utilities, Inc. and mark Formal Complaint Number C-2009-2148887 closed.


Date:  September 8, 2010					______________________________
								Ember S. Jandebeur
								Administrative Law Judge
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