	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sandra Marchewitz					:
							:
:
v.						:		C-2010-2168133
:
Verizon Pennsylvania Inc.				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


This Initial Decision dismisses, with prejudice, the Formal Complaint filed by Sandra Marchewitz (Ms. Marchewitz or Complainant) against Verizon Pennsylvania Inc.[footnoteRef:1]  (Verizon or Respondent) at Docket No. C-2010-2168133, because of her failure to appear at the hearing and prosecute her Complaint. [1: 		The corporate entity serving Ms. Marchewitz is Verizon North, Inc.  Answer ¶2. ] 


HISTORY OF THE PROCEEDING

On April 2, 2010, Complainant filed a Formal Complaint against Respondent. Complainant alleged she paid a fee to Respondent for an unlisted number, which was made public over the Internet; Respondent incorrectly charged her for an unlisted number; her name, address and telephone number had been sold; when calling out, her name and telephone number were not blocked from display; and she had been violated by Verizon.  Paragraph 5 of the Formal Complaint form, which permits a complainant to state the relief she is seeking from the Public Utility Commission (Commission), did not request any specific relief or state how Ms. Marchewitz wanted her Complaint resolved by the Commission.  Respondent filed an Answer to the Complaint on April 26, 2010.  Verizon alleged there was a change in the monthly fee for an unpublished telephone listing and Ms. Marchewitz was given a courtesy credit of $9.00.  Verizon denied publishing Complainant’s name, address and telephone number.

 By notice dated June 10, 2010, the Commission informed the parties a hearing on the Complaint would be held at 10:00 A.M. on Wednesday, July 14, 2010, at Piatt Place, Suite 220, 301 5th Avenue, Pittsburgh, PA 15222.  Additionally, on June 15, 2010, the Prehearing Order issued in this case reminded the parties of the date, time, place and manner of the hearing.

By Order dated July 12, 2010, the July 14, 2010 Initial Hearing was continued at the request of Complainant, there being no objection from Respondent.  By notice dated July 21, 2010, the Commission informed the parties that the Initial Hearing would be held at 10:00 A.M. on Tuesday, September 14, 2010, at Piatt Place, Suite 220, 301 5th Avenue, Pittsburgh, PA 15222.  

On September 14, 2010, at approximately 10:02 A.M., the undersigned presiding officer convened the hearing in this matter.  Counsel for Respondent, John F. Povilaitis and his witness, Lyn A. Furbee, were present for the hearing.  Complainant was not present for the hearing.  The hearing was recessed to provide additional time for Complainant to appear. 

The hearing was reconvened at approximately 10:20 A.M.  However, Complainant had not appeared to offer any testimony or documentary evidence.  Counsel for Verizon moved for the dismissal of the Complaint for Ms. Marchewitz’s failure to appear.  The motion was granted by the undersigned from the bench.

DISCUSSION

The Commission satisfied the requirement of affording Complainant with administrative due process, by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s July 21, 2010 Hearing Notice informing the parties of the place, day, date and time of the hearing in this case was mailed to Complainant at the address she provided on the Formal Complaint form in the ordinary course of the Commission’s business.  Said Notice was not returned by the United States Postal Service as undeliverable.
  
There is a presumption in the law that Ms. Marchewitz received the Commission’s July 21, 2010 Hearing Notice.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).

The hearing was called to order at approximately 10:02 A.M.  Respondent’s attorney and witness were present; however, Complainant was not present for the hearing.  The hearing was briefly recessed and reconvened at approximately 10:20 A.M.  At the time the hearing was reconvened, Complainant had not appeared.  At which point, Respondent moved for the dismissal of the Complaint.

The Prehearing Order issued in this case informed the parties of the procedure to follow if either wished to request a change in the scheduled hearing date.  A written request for changing the hearing date must be submitted no later than five days prior to the hearing.  In fact, Complainant had requested and was granted a continuance of the originally scheduled July 14, 2010 hearing.  No further communication was received by the undersigned from Complainant in either an oral or written form.  Additionally, the Commission’s file in this case does not contain any communication from Ms. Marchewitz requesting another continuance of the scheduled hearing.

Once timely notice of a hearing and the opportunity to be heard has been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  When a complainant fails to appear for a scheduled hearing, the complaint is to be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995, and Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993.
ORDER

THEREFORE,

IT IS ORDERED:  

1.	That the motion of Verizon Pennsylvania Inc., for the dismissal of the Complaint filed against it by Sandra Marchewitz at Docket No. C-2010-2168133 for the failure of Ms. Marchewitz to appear at the hearing of September 14, 2010, is granted.

2.	That the record in this case is closed.

3.	That the Complaint of Sandra Marchewitz against Verizon Pennsylvania Inc., Docket No. C-2010-2168133 is dismissed, with prejudice, for the failure of Ms. Marchewitz to prosecute her Complaint.
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a)	Sandra Marchewitz v. Verizon Pennsylvania Inc.


b)	On April 2, 2010, Ms. Marchewitz filed a complaint and alleged a billing error and unreasonable telephone service in failing to keep her telephone listing private.  The complaint did not specifically list any request for relief from the Commission.  On April 26, 2010, Verizon filed an answer and alleged there was a change in the monthly fee for an unpublished telephone listing and Ms. Marchewitz was given a courtesy credit of $9.00.  Verizon denied publishing Complainant’s name, address and telephone number.  A Prehearing Order was issued on June 15, 2010.  At the request of Ms. Marchewitz, the in‑person hearing was rescheduled from July 14, 2010 to September 14, 2010, at 10:00 A.M., in Pittsburgh.  The hearing was convened as scheduled.  When Ms. Marchewitz did not appear for the hearing by 10:20 A.M., Verizon motioned for dismissal because of Complainant’s failure to appear.  The motion for dismissal was granted from the bench. No testimony or exhibits were offered.  The record was closed in the Initial Decision Order on September 14, 2010.


c)	Judge Johnson issued an Initial Decision dismissing the complaint, with prejudice, for Complainant’s failure to appear at the hearing and prosecute her complaint. 
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