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ORDER DENYING PRELIMINARY OBJECTION OF DOMINION RETAIL, INC. D/B/A DOMINION ENERGY SOLUTIONS 

HISTORY OF THE PROCEEDING

On July 8, 2010, Jeffrey W. Smiles (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint form at paragraph 4 A alleges that there are incorrect charges on the Complaint’s bill and refers to a letter attached to the complaint.  The letter attached to the complaint refers to two bills from the Respondent attached to the letter.  The two bills include charges from Dominion Retail, Inc. d/b/a Dominion Energy Solutions (Dominion Energy) and MX Energy.

According to the letter, in March 2010, Dominion Energy contacted the Complainant and promised he would save 10% on his electric bill if he designated Dominion Energy as his electric generation supplier.    The Complainant agreed to designate Dominion Energy as his electric generation supplier.

In April 2010, MX Energy contacted the Complainant and promised he would save 15% on his electric bill if he designated MX Energy as his electric generation supplier.  The Complainant agreed to designate MX Energy as his electric generation supplier and canceled his service with Dominion Energy.
The letter asserts that in June 2010, the Complainant received his first bill that included charges from MX Energy.  According to the letter, MX Energy charged him $52.00 more for the month of May 2010 even though he used 100 kilowatt hours less electricity than the prior month.
The Complainant contacted the Respondent in June 2010 regarding the bill.  The Respondent’s representatives reviewed the bill with the Complainant and advised him to contact the Commission and MX Energy.  The Complainant contacted MX Energy but was not satisfied with the explanation of the charges on his bill that representatives of MX Energy provided to him.  The complaint requests that the Commission order that the Complainant’s electric bill be corrected.
By hearing notice dated July 19, 2010, the Commission scheduled a telephonic hearing for this matter on October 14, 2010 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on July 20, 2010 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.   
The Respondent filed an answer as well as a motion to join on August 2, 2010.  The answer admits that the Respondent provides service to the Complainant at the address set forth in the complaint.  The answer denies that the Respondent has incorrectly charged the Complainant.  

According to the answer, the Complainant enrolled in a budget billing plan with the Respondent in February 2009.  The Complainant settled his budget year in February 2010 with an outstanding balance of $67.39 which the Respondent amortized over the next four months at $16.84 per month.  During March 2010 and April 2010, the Respondent billed the Complainant $85.00 plus $16.84 each month.  When the Respondent billed the Complainant in May 2010 for generation by Dominion Energy, the Respondent reduced its budget amount to $41.00 which resulted in the Complainant being billed $41.00 for the Respondent’s budget bill, $16.84 for Respondent’s budget bill settlement and $51.43 for Dominion Energy’s charges.  The Respondent billed the Complainant in June 2010 $41.00 for its budget bill, $16.87 for Respondent’s budget bill settlement and $104.00 for MX Energy’s charges.  The answer asserts that the Respondent has appropriately passed the charges for Dominion Energy and MX Energy to the Complainant.  The answer requests that the Commission deny the complaint. 

The Respondent’s motion to join states that the complaint alleges Dominion Energy and MX Energy have improperly charged the Complainant for electric generation services and that the Respondent has passed those charges on to the Complainant.  The motion contends that the Respondent has complied with the notices to transfer the Complainant’s service to either Dominion Energy or MX Energy.  According to the motion, if the Commission determined that the Complainant was over billed for electric generation services, such a determination would apply to the charges imposed by Dominion Energy and MX Energy and would affect Dominion Energy’s and MX Energy’s rights.  The motion asserts that the Commission should therefore join Dominion Energy and MX Energy as indispensible parties in this proceeding. 

By hearing notice dated August 6, 2010, the Commission informed the parties that the October 14, 2010 hearing was cancelled.  By hearing notice dated August 25, 2010, the Commission informed the parties that the August 6, 2010 cancellation notice had been sent in error and rescheduled the telephonic hearing for this matter for October 14, 2010.  
 Neither Dominion Energy nor MX Energy filed an answer to the Respondent’s motion to join.  In addition, the Complainant did not file an answer to the Respondent’s motion to join.  By order dated August 26, 2010, I granted the Respondent’s motion to join.  The order directed the Respondent to serve copies of the Complainant’s complaint on Dominion Energy and MX Energy and file a certificate of service with the Secretary’s Bureau.  The order directed Dominion Energy and MX Energy to file answers to the complaint within twenty days of the date the Respondent served the complaint on them.  On September 16, 2010, the Respondent filed a certificate of service stating that it had served copies of my August 26, 2010 order, the complaint and its answer on Dominion Energy and MX Energy by first class mail.

On September 23, 2010, MX Energy filed an answer to the complaint.  The answer denies that there are incorrect charges on the Complainant’s bill.  According to the answer, MX Energy has charged the Complainant a rate of 8.848 cents per kWh for his electric generation supply since May 11, 2010.  

MX Energy’s answer explained that the Complainant was on the Respondent’s budget billing program and was place on budget billing by MX Energy.  The budget billing resulted in MX Energy initially charging the Complainant $104.00 which included $62.11 toward future bills.  MX Energy removed the Complainant from its budget billing program on June 22, 2010 at the Complainants request.  MX Energy now bills the Complainant for current charges.  According to MX Energy, the Complainant has an account balance due of $58.88.

The answer denies that MX Energy has misrepresented its rates or services to the Complainant.  According to MX Energy, the rate that it is charging the Complainant for electric generation supply is the rate that it promised to him.  The answer of MX Energy requests that the Commission dismiss the complaint.
On September 27, 2010, Dominion Energy filed an answer with new matter and a preliminary objection.  The answer of Dominion Energy contends that the complaint does not allege any wrongdoing by Dominion Energy.  According to Dominion Energy, the bulk of the complaint concerns MX Energy.

The new matter asserts that the Complainant enrolled for electric generation service with Dominion Energy on March 23, 2010.  Dominion Energy states that it charged the Complainant 9.403 cents per kWh, the rate it had advertised.  The new matter alleges that Dominion Energy commenced service to the Complainant in April 2010.  Dominion Energy received notice on May 13, 2010 that the Complaint has changed suppliers.  Dominion Energy charged the Complainant $51.43 for the period that he was a customer.  Dominion Energy received payment in full for this amount through the Respondent’s purchase of receivables program.  The answer and new matter of Dominion Energy request that the Commission dismiss the complaint.
The preliminary objection alleges that the Commission lacks jurisdiction over the complaint as to Dominion Energy and that the complaint is insufficient as to substance.  According to the preliminary objection, the complaint does not allege any wrongdoing by Dominion Energy.  Instead, the preliminary objection contends that the complaint appears to hint that Dominion Energy breached its contract with the Complainant by not selling him electric generation service at the price it promised.  Dominion Energy contends that the Commission lacks subject matter jurisdiction over a breach of contract action. 
 Dominion Energy is also asserts that it is not a public utility.  The preliminary objection reasons that 66 Pa. C.S. §701 authorizes complaints only against public utilities.  Dominion Energy observes that the Commission has not extended its jurisdiction over electric generation suppliers beyond the activities set forth in 66 Pa. C.S. §2809(e).  Dominion Energy requests that the Commission dismiss the complaint.
As of the date of this decision, none of the other parties has filed an answer to either Dominion Energy’s preliminary objection or its new matter.  The preliminary objection is ready for decision.  For the reasons set forth below, I will deny the preliminary objection.          
DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.
Here the Dominion Energy’s preliminary objection asserts lack of Commission jurisdiction pursuant to 52 Pa. Code §5.101(a)(1) and legal insufficiency pursuant to 52 Pa. Code §5.101(a)(4).  I will address each of these assertions in turn.  

 Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994)  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)
The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  



First, regarding the Dominion Energy’s assertion that the Commission lacks jurisdiction over the complaint, the regulation at 52 Pa. Code §5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code §5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954) 

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977)  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945)  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967)  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992)  alloc. denied 637 A.2d 293 (Pa. 1993)

Viewing the complaint in this case in the light most favorable to the Complainant, the first paragraph of the letter attached to the complaint refers to two bills from the Respondent attached to the letter.  The two bills include charges from Dominion Energy and MX Energy.  The first paragraph of the letter asserts that the Complainant is being overcharged and that either fraud or serious error is involved.  The letter then outlines the Complainant’s contacts first with Dominion Energy, then with MX Energy.  
  Accepting the allegations in the complaint that Dominion Energy and MX Energy charged the Complainant for electric generation service and that the Complainant was overcharged as a result of either fraud or error as true for purposes of ruling on its preliminary objection, Dominion Energy contends that the Commission has no jurisdiction over it in this case because it is not a public utility as defined by 66 Pa. C.S. §102.  Dominion Energy argues that the Complainant may only file a complaint pursuant to 66 Pa. C.S. §701 against a public utility. In addition, it asserts that the agreement between Dominion Energy and the Complainant for electric generation service involves a private contract.  Dominion Energy concludes that the Commission has no jurisdiction to adjudicate a contractual dispute and any dispute the Complainant has with Dominion Energy regarding electric generation service and the amounts charged for the service must be brought in another forum.  Dominion Energy is only partially correct.  

  I agree that Dominion Energy, as an electric generation supplier, is not a public utility, except in limited circumstances.  Delmarva Power & Light Co. v. Pennsylvania Pub. Util. Comm’n, 870 A.2d 901 (Pa. 2005) (Delmarva) In Delmarva, the Pennsylvania Supreme Court held that the definition of “public utility” at 66 Pa. C.S. §102 does not include electric generation suppliers except for the limited purposes set forth in 66 Pa. C.S. §2809 regarding licensing requirements and 66 Pa. C.S. §2810 regarding revenue neutral reconciliation.  The Pennsylvania Supreme Court noted that the Commission could forbear from regulating electric generation suppliers pursuant to 66 Pa. C.S. §2809(e) if it determined that the requirements of 66 Pa. C.S. 2809 were unnecessary due to competition among the electric generation suppliers.  
Therefore, Dominion Energy is correct that the Commission may not regulate the rates that Dominion Energy charges for electric generation service since it is not a public utility except for the limited purposes of 66 Pa. C.S. §§2809 and 2810.  Therefore, the Commission has no jurisdiction over Dominion Energy to the extent that the Complainant contends that Dominion Energy has improperly or erroneously billed him for electric generation service.

However, Dominion Energy is a public utility for purposes of 66 Pa. C.S. §2809 with regard to licensing requirements.  The statue at 66 Pa. C.S. §2809(b) states that the Commission will issue a license to an electric generation supplier if it finds that the electric generation supplier is fit, willing and able to comply with the Commission’s regulations regarding standards and billing practices.  The Commission could forbear from regulating electric generation suppliers pursuant to 66 Pa. C.S. §2809(e) if it determined that the requirements of 66 Pa. C.S. 2809 were unnecessary due to competition among the electric generation suppliers.  The Commission did not forbear from regulating electric generation supplies regarding standards and billing practices.    
With regard to standards and billing practices, the regulation at 52 Pa. Code §54.43 sets forth standards of conduct and disclosure to which a licensed electric generation supplier must adhere.  Relevant to this case, the regulation at 52 Pa. Code §54.43(1) requires licensed electric generation suppliers to provide accurate information about their services and 52 Pa. Code §54.43(f) makes the licensee responsible for any fraudulent, deceptive or unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.  The regulation at 52 Pa. Code §54.42(6) states that the Commission may impose fines on a licensed electric generation supplier or suspend or revoke its license if it fails to follow the principles set forth in 52 Pa. Code §54.43.  Therefore, to the extent that a licensed electric generation supplier fails to comply with the standards of conduct and disclosure set forth in 52 Pa. Code §54.43, it is subject to penalties imposed by the Commission   
In this case, the Complainant asserts that he is being overcharged and that either fraud or serious error is involved.  The allegation of fraud against Dominion Energy is an allegation that it has failed to comply with the standards of conduct and disclosure set forth in 52 Pa. Code §54.43.  Since Dominion Energy is a public utility for purposes of 66 Pa. C.S. §2809 regarding it licensing as an electric generation supplier, the Commission has jurisdiction to rule on whether Dominion Energy has violated the Commission’s statutes or regulations with regard to its license.  I will therefore deny Dominion’s preliminary objection regarding lack of jurisdiction to the extent that the complaint alleges a violation of 52 Pa. Code §54.43.   

I will now address Dominion Energy’s other preliminary objection asserting on that the complaint is legally insufficiency pursuant to 52 Pa. Code §5.101(a)(4).  As noted above, the Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  Viewing the complaint in this case in the light most favorable to the Complainant, the first paragraph of the letter attached to the complaint refers to two bills from the Respondent attached to the letter.  The two bills include charges from Dominion Energy and MX Energy.  The first paragraph of the letter asserts that the Complainant is being overcharged and that either fraud or serious error is involved.

Accepting the allegations in the complaint that Dominion Energy and MX Energy charged the Complainant for electric generation service, Dominion Energy contends that the complaint fails to allege any particular wrongdoing by or complaint against Dominion Energy.  Dominion Energy concedes that the complaint hints that it has breached its agreement with the Complainant by not selling him electric generation supply at the promised price.  Dominion Energy points out that the complaint does not explicitly accuse it of breaching its agreement.  Dominion Energy concludes that the complaint fails to set forth a claim for which relief can be granted.  I disagree.

As conceded by Dominion Energy, the complaint alleges that it sold electric generation supply at a price different from the price it promised.  The complaint also alleges fraud.  Construing these allegations in the light most favorable to the Complainant, the complaint is alleging that Dominion Energy violated the standards of conduct and disclosure set forth in 52 Pa. Code §54.43.  This is a claim for which the Commission can grant relief pursuant to 52 Pa. Code §54.42.  I will therefore deny Dominion Energy’s preliminary objection regarding failure to state a claim for which relief can be granted since the complaint alleges a violation of 52 Pa. Code §54.43.  I will enter the following order.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objection of Dominion Retail, Inc. d/b/a Dominion Energy Solutions at Docket No. C-2010-2186622fillin "Docket No." \d "" is denied.


2.
That the telephonic hearing scheduled for 10:00 a.m. on Thursday, October 14, 2010 in the above-captioned case shall proceed as scheduled.
Date:
October 12, 2010



_______________________



David A. Salapa



Administrative Law Judge
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