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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On November 18, 2009, Tim Warrenfeltz (Mr. Warrenfeltz or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Respondent, or Company).  The Formal Complaint alleged that Complainant’s electric bills from Respondent were excessive when considering the number of household members.  While the Complainant checked the box on the Formal Complaint form indicating opposition to a rate increase, it was clear from the balance of the Complaint that this was a billing dispute.


On December 14, 2009, PPL filed an Answer which denied the material allegations of the Complaint and requested that the Complaint be dismissed.



On June 25, 2010, this case was assigned to me for a hearing and decision.  A Hearing Notice was issued on that date which notified the parties that an Initial Hearing was scheduled for Tuesday, July 27, 2010, at 10:00 a.m. in Hearing Room #3, Commonwealth Keystone Building, 400 North Street, Harrisburg, PA 17120. 


On June 25, 2010, I issued a Prehearing Order which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that he had the burden of proof.



The Initial Hearing was held as scheduled on Tuesday, July 27, 2010, at 10:00 a.m., after settlement negotiations had failed.  Complainant proceeded pro se, testified in his own behalf, and presented no exhibits.  Tr. 4-5.  PPL, which was represented by Andrew Ralston, Jr., Esquire, presented the testimony of one witness (Doug Matter) and introduced three exhibits (PPL Exhibits (Exs.) 1-3), all of which were admitted.  I requested that additional information regarding meter calibration be provided as a late-filed exhibit and accordingly, PPL Ex. 4 was submitted and admitted into the record by Order dated August 3, 2010.  While Complainant had objected to admission of the document due to the length of time since the testing equipment had been calibrated, I ruled that the document was relevant to the issues and that no basis for exclusion had been established.  


The parties waived the filing of briefs (Tr. 84) and therefore, I closed the record upon receipt of the transcript on August 19, 2010.



The record consists of 85 pages of transcript, the testimony of Complainant and one PPL witness, and four (4) PPL exhibits (PPL Exs. 1-4).  This matter is now ready for a decision.

FINDINGS OF FACT


1.
Complainant is Tim Warrenfeltz, a PPL residential customer who resides at 504 Third Street, Steelton, PA 17113.  Tr. 7-8, 12-13; PPL Ex. 1.



2.
Respondent is PPL Electric Utilities Corporation, a public utility providing electric service to residential customers, including the Complainant, in the Commonwealth of Pennsylvania.  PPL Ex. 1.



3.
Complainant disputed his PPL electric bills for the period January 2009 to about July 2009 as being excessive, but is not specifically disputing more recent bills.  Tr. 8-10.


4.
Two adults have resided in Complainant’s residence since January 2009, and prior to that date, four (4) persons resided in the home.  Tr. 9, 12-13.


5.
Complainant’s residential property contains three separate electric-consuming dwellings:  a main residence, summer cottage, and detached garage.  The electric usage for all of these buildings is registered on the house meter, located on the outside of the main residence.  Tr. 16, 21, 36-37, 40.


6.
The main residence has four (4) bedrooms, a kitchen, bathroom, living room, and recreation room, and contains a number of electric-consuming appliances.  In addition to lighting, the main house has a space heater, a pellet stove, two (2) refrigerators, a freezer, cooking stove, microwave, washer and dryer, one (1) window-unit air conditioner, two (2) television sets, a hairdryer, vacuum cleaner, and a computer.  Tr. 12-16, 21, 38-39, 68.


7.
The main residence has oil heat and hot water.  Tr. 14.



8.
Electric space heaters can consume large amounts of electricity.  Tr. 40.


9.
The sole evidence presented by Complainant in support of the Complaint was his belief that the bills should have decreased immediately after two (2) household members moved out in January 2009.  Complainant contended that the bills did decrease but only after he started complaining to PPL in July 2009.  Tr. 11-13, 28-29.  


10.
Contrary to Complainant’s contentions, Complainant’s actual bills did begin to decrease in April 2009 due to a usage pattern which is typical of customers using electric space heaters in the winter.  The following winter of 2009-10, the bills increased again.  Tr. 44-45; PPL Ex. 2.


11.
Complainant agreed that PPL could perform a high bill analysis as to his electric usage.  However, when the PPL representative visited the property on November 6, 2009 and tried to perform an inspection, Complainant refused to allow access to all parts of the residence and to all dwellings on the property.  Tr. 20, 33-36, 40. 


12.
Complainant failed to account for all potential usage or to provide a baseline of comparable, undisputed usage prior to the disputed period for comparison purposes.  Tr. 11-12, 21.


13.
Based upon Complainant’s appliances and the two additional buildings on the property which were connected to the electric meter, Complainant has the potential to use the electricity for which he is being charged.  Tr. 48, 53, 68-70; PPL Ex. 1.


14.
A meter accuracy test showed that Complainant’s meter tested 99.27% accurate at medium load and 99.86% accurate at heavy load.  PPL Ex. 1.



15.
In response to the meter accuracy results, Complainant speculated that between January and July 2009, PPL must have been manipulating his usage data.  Tr. 11.  
DISCUSSION


In his Formal Complaint, Mr. Warrenfeltz claimed that he had been overbilled for electric service at his property during the January 2009 to July 2009 time period, but that his electric bills returned to more normal levels after that time.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  



To satisfy this burden, Complainant must establish that Respondent was responsible for the problem alleged in his Complaint through a violation of the Public Utility Code, such as 66 Pa. C.S. §1501, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).


In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof to establish inadequate service under 66 Pa. C.S. §1501, due to overbilling.  In accordance with Waldron, a complainant has the burden to put forth evidence establishing a prima facie case that he/she was overcharged for service.  Case law holds that when a complainant has presented testimony that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; and, (3) the complainant’s prior billing history showed no previous abnormalities, then he/she has established a prima facie case.  Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company (Replogle), 54 PA PUC 528 (1980).  These evidentiary criteria allow a complainant to establish a prima facie case of overbilling by showing that usage was unchanged from prior periods and yet the utility bills for the same period were higher than previous bills.  Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  

Once the complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence that is at least co-equal.  Waldron, supra.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.


As stated by the Commonwealth Court in Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-1220 (Pa. Commw. 2001), the controlling principle is that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by evidence which would support a finding that the metered usage exceeded the actual usage. 


Mr. Warrenfeltz testified that when two (2) household residents moved out in January 2009, the electric bill should have decreased immediately but it did not decrease until about six months later.  He contended that the bills went down after he started complaining to PPL about high bills and after he notified PPL that only two (2) people lived at the residence.  Essentially, Mr. Warrenfeltz is contending, without any evidence, that PPL manipulated usage data until it was informed that the number of household members had decreased. 


In response to questioning, Mr. Warrenfeltz indicated that his property contained three separate dwellings:  a main residence, detached garage, and summer cottage.  The main residence has seven (7) rooms and a bath, and contains a number of electric-consuming appliances, in addition to lighting, including a space heater, pellet stove, two (2) refrigerators and freezer, cooking stove, window air-conditioning unit, washer and dryer, computer, and two (2) television sets.  He responded that the number of household occupants (two) had changed at the start of the disputed period, but that there had been no other changes or modifications to the premises during that time.  He failed to provide any bills for comparison purposes when usage was not in dispute; however, a review of Company records showed that the billing amount decreased in the spring of 2009 and increased the following winter.  



Based upon the standards set forth in Waldron and Replogle, supra, I conclude that Mr. Warrenfeltz has not established a prima facie case of overbilling and therefore, the burden of going forward to rebut any prima facie case did not shift to PPL.  As to the first criterion in Replogle, supra, Mr. Warrenfeltz testified that the number of occupants did change, and therefore, there was no prior billing period with the same number of occupants for comparison purposes.  Even more critical was Complainant’s failure to establish the second criterion, which is a low potential for energy utilization.  Complainant has three separate buildings on his property and a space heater which can consume large amounts of electricity.  Complainant’s evidence as to the third criterion, which is that his prior billing history showed no previous abnormalities, was not germane as all history prior to the disputed period would have included the two (2) additional household members.  Subjective testimony that the bill should be lower, without taking into account all potential usage and without comparisons to previous periods of relevant usage, is insufficient to establish a prima facie case in a high bill complaint.  Very v. Columbia Gas of Pennsylvania, Inc., Docket No. F-01693602, Order entered August 31, 2005; Replogle, supra.


While I have concluded that Mr. Warrenfeltz did not establish a prima facie case, it is worth noting that, even if such a case had been established, PPL presented more than sufficient evidence to rebut that case.  First of all, PPL witness Doug Matter sponsored an appliance survey of Complainant’s property, based upon observation and Complainant’s reported information.  Mr. Matter’s conclusion from this survey, which was not rebutted by Complainant, was that Complainant had the potential to use the energy for which he was billed.  



Mr. Matter also testified that, contrary to Complainant’s assertions, the bills did decrease in the spring of 2009 and increased the following winter of 2009-10.  Mr. Matter indicated, convincingly, that Complainant’s usage pattern did not indicate overbilling, but was typical of customers using electric space heaters in winter.



Finally, Mr. Matter conducted an accuracy test of Complainant’s meter in November 2009, and the meter was 99.27% accurate at medium load and 99.86% accurate at heavy load.  This is within the 2% tolerances permitted by Commission regulations.  52 Pa. Code §57.20.  While Complainant questioned the accuracy of the meter testing equipment due to the length of time since it had last been calibrated, he failed to present any evidence other than speculation to dispute the accuracy of the equipment.


As I have concluded that Mr. Warrenfeltz did not establish a prima facie case of overbilling, he has not met his burden of proof and his Formal Complaint will be denied. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa. C.S. §§102, 701, 1501.



2.
Complainant has the burden of proving that he is entitled to relief from the Commission.  66 Pa. C.S. §332(a).



3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  


4.
To meet the burden of proof, a complainant must first set forth a prima facie case of overbilling.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980).


5.
A complainant may establish a prima facie case of overbilling by presenting testimony that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; and, (3) the complainant’s prior billing history showed no previous abnormalities.  Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980).




6.
Subjective testimony that the bill should be lower, without taking into account all potential usage and without comparisons to previous periods of relevant usage, is insufficient to establish a prima facie case in a high bill complaint.  Very v. Columbia Gas of Pennsylvania, Inc., Docket No. F-01693602, Order entered August 31, 2005; Replogle v. Pennsylvania Electric Company, 54 PA PUC 528 (1980).




7.
Complainant failed to establish a prima facie case of overbilling.



8.
Complainant failed to sustain his burden of proof and his Complaint should be denied.  66 Pa. C.S. §332(a).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Tim Warrenfeltz at Docket No. C‑2009-2143302, against PPL Electric Utilities Corporation, is denied.

Dated:
October 5, 2010



________________________








Kandace F. Melillo








Administrative Law Judge
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