BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Third Avenue Realty Limited Partners		:
								:
	v.	:	C-2008-2072920
		:
Pennsylvania-American Water Company		:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


On October 28, 2008, Third Avenue Realty Limited Partners (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Respondent).  The complaint alleged that there were incorrect charges on the Complainant’s water bill.  Attached to the complaint was a copy of a bill from the Respondent with an amount due of $17,846.02 and a due date of November 12, 2008. The complaint requested that the Commission order the Respondent to reduce the amount of the charges due and requested that the Commission order a payment arrangement. 

On November 26, 2008, the Respondent filed an answer with new matter.  The answer denied that the Respondent incorrectly billed the Complainant.  The answer asserted that the Complainant owns a seven unit apartment building at 110-112 North Third Avenue, Coatesville.  The answer alleged that the Complainant has not made any payment on his outstanding balance since October 23, 2007.  According to the answer, the Respondent has offered the Complainant reasonable payment plans for past due amounts.

The new matter stated that the Complainant is the landlord for the seven unit apartment building but does not reside at that address.  The new matter reiterated that the Complainant has not made a payment on the outstanding water bill in over a year.  The new matter averred that it obtained a meter reading from the service address on June 23, 2008 that resulted in bills for water and sewer service.  According to the new matter, the Respondent’s employees have discovered a possible leak on the customer’s side of the curb stop and pursuant to the Respondent’s tariff, the customer is responsible for the repair and maintenance of all service pipes.  The answer with new matter requested that the Commission either dismiss or deny the complaint.

	On December 16, 2008, the Complainant filed a response to the Respondent’s answer and new matter.  The response denied that the Respondent had attempted to resolve this matter or had offered any payment plans to the Complainant.  The response requested that the Commission grant the relief requested in the complaint.
 
By hearing notice dated June 11, 2009, the Commission scheduled an initial hearing for this matter on July 22, 2009 at 10:00 a.m. in an available hearing room at the Philadelphia State Office Building, Philadelphia and assigned the case to Administrative Law Judge (ALJ) Charles E. Rainey, Jr.  ALJ Rainey issued a prehearing order dated June 15, 2009 addressing, inter alia, requests for continuance and attorney representation.

On July 20, 2009, the Complainant filed a motion for continuance.  The motion requested a continuance in order to receive and review responses to its discovery requests.  ALJ Rainey granted the request and by hearing notice dated July 21, 2009, the Commission rescheduled the initial hearing for this matter to October 15, 2009 at 10:00 in an available hearing room at 801 Market Street, Suite 4063, Philadelphia.  

ALJ Rainey conducted the initial hearing as scheduled on October 15, 2009 at 10:00 a.m.  William H. Copperwaite, Jr., Esquire represented the Complainant, which presented one witness and sponsored seven exhibits that were admitted into the record.  Michael T. Killion, Esquire represented the Respondent, which presented two witnesses and sponsored five exhibits that were admitted into the record. 

On January 28, 2010, the Complainant filed its main brief.  On March 1, 2010, the Respondent filed its main brief.  On April 1, 2010, the Complainant filed its reply brief.  

On April 19, 2010, the Respondent filed a motion for leave to file a reply brief and a reply brief. The motion alleged that the Complainant’s reply brief improperly raised new arguments and requests for relief and offered evidence that was not introduced at the October 15, 2009 hearing.  The Respondent argued that issues raised for the first time in reply briefs are waived.  The motion requested that the Commission permit the Respondent to file a reply brief in response to arguments raised for the first time in the Complainant’s reply brief.  

On May 6, 2010, the Complainant filed a response to the Respondent’s motion for leave to file a reply brief.  The response denied that the Complainant’s reply brief improperly raised a new request for relief.  The Complainant asserted that the request for relief in the reply brief was based on information not available at the October 15, 2010 hearing.  The response also contended that the Complainant’s reply brief addressed the contradiction between the testimony of the Respondent’s witness and the argument in its reply brief.  The response requested that the Commission deny the Respondent’s request to file a reply brief.  

By notice dated September 22, 2010, the Commission reassigned this case to me.  For the reasons set forth below, I will deny the Complainant’s complaint. 

FINDINGS OF FACT

		1.	The Complainant is Third Avenue Realty Limited Partners.

		2.	The Respondent is Pennsylvania-American Water Company.

3.	The Complainant owns a property located at 110-112 North Third Avenue, Coatesville, Pennsylvania.  (N.T. 6, Ex. R-4)

4.  	The property is an apartment building with seven apartments.  (N.T. 13, Ex. R-4)  

5.	The building contains five two bedroom apartments and two one bedroom apartments.  (N.T. 13)  

6.	None of the apartments have a dishwasher, a washer or a dryer.  (N.T. 13)  

7.	The building has no common washer or dryer.  (N.T. 13)  

8.	There is no lawn outside the building.  (N.T. 13, Ex. R-4)

9.	The building has no outside water spigot.  (N.T. 13)

10.	The Complainant contests the accuracy of two bills it received from the Respondent for water and wastewater service.  (N.T. 9, 16-17, 22, Ex. C-1)  

11.	One bill from the Respondent has a due date of January 18, 2007 for the billing period from November 16, 2006 to December 22, 2006.  (N.T. 9, Ex. C-1) 

12.	The bill shows 340,000 gallons used for the billing period.  (N.T. 9, Ex. C‑1)  

13.	Based on the amount of usage the bill shows a water bill of $2,053.83 and a sewer bill of $1,028.66 for the billing period.  (N.T. 9, Ex. C-1)

14.	A second bill from the Respondent has a due date of May 14, 2007 for the billing period from March 20, 2007 to April 19, 2007.  (N.T. 9, Ex. C-1) 

15.	The bill shows 497,000 gallons used for the billing period.  (N.T. 9, Ex. C‑1)  

16.	Based on the amount of usage the bill shows a water bill of $2,992.30 and a sewer bill of $1,502.80 for the billing period.  (N.T. 9, Ex. C-1) 

17.	Another bill from the Respondent has a due date of December 15, 2008 for the billing period from October 17, 2008 to November 19, 2008.  (N.T. 10, Ex. C-6) 

18.	The bill shows 75,000 gallons used for the billing period.  (N.T. 10, Ex. C‑6) 
19.  	Based on the amount of usage the bill shows a water bill of $535.43 and a sewer bill of $261.19 for the billing period.  (N.T. 10-11, Ex. C-6)  

		20.	Another bill from the Respondent has a due date of November 12, 2008 for the billing period from September 19, 2008 to October 17, 2008.  (N.T. 11, Ex. C-6) 

21.	The bill shows 34,000 gallons used for the billing period.  (N.T. 11, Ex. C‑6) 

22.	Based on the amount of usage the bill shows a water bill of $151.80 and a sewer bill of $62.26 for the billing period.  (N.T. 11, Ex. C-6)  

23	The water bill and sewer bill include adjustments of -$371.65 and              -$163.08 for overestimates.  (N.T. 12, Ex. C-6)

		24.	Another bill from the Respondent has a due date of September 10, 2008 for the billing period from July 28, 2008 to August 18, 2008.  (N.T. 12, Ex. C-6) 

25.	The bill shows 60,000 gallons used for the billing period.  (N.T. 12, Ex. C‑6) 
26.  	Based on the amount of usage the bill shows a water bill of $421.44 and a sewer bill of $182.50 for the billing period.  (N.T. 12, Ex. C-6)  

		27.	Another bill from the Respondent has a due date of August 27, 2008 for the billing period from June 18, 2008 to July 28, 2008.  (N.T. 12, Ex. C-6) 

28.	The bill shows 76,000 gallons used for the billing period.  (N.T. 12, Ex. C‑6)  

29.	Based on the amount of usage the bill shows a water bill of $539.24 and a sewer bill of $232.92 for the billing period.  (N.T. 12, Ex. C-6)

		30.	Another bill from the Respondent has a due date of July 14, 2008 for the billing period from May 21, 2008 to June 18, 2008.  (N.T. 10, Ex. C-6) 

31.	The bill shows 105,000 gallons used for the billing period.  (N.T. 10, Ex. C-6)  

32.	Based on the amount of usage the bill shows a water bill of $730.22 and a sewer bill of $318.96 for the billing period.  (N.T. 12-13, Ex. C-6)  

33.	Another bill from the Respondent has a due date of October 14, 2009 for the billing period from August 19, 2009 to September 21, 2009.  (N.T. 13, Ex. C-7)  

34.	The bill shows 29,000 gallons used for the billing period.  (N.T. 13, Ex. C‑7)  

35.	Based on the amount of usage the bill shows a water bill of $218.95 and a sewer bill of $160.87 for the billing period.  (N.T. 13, Ex. C-7) 

36.	On July 28, 2008, the Respondent’s employees visited the property at 110-112 North Third Avenue to verify the reading on the meter and to check for leaks.  (N.T. 29-30, Ex. R-2)

37.	The employees verified the meter reading and observed that the meter was spinning.  (N.T. 29-30, Ex. R-2)  

38.	The employees were unsure whether any of the tenants were using water and noted on the service order that there could be a water leak at the property.  (N.T. 29-30, Ex. R-2) 

39.	On May 11, 2007, the Respondent’s employees visited the property at 110-112 North Third Avenue to reread and inspect the meter and to check for leaks because the Complainant received a high bill.  (N.T. 29-30, Ex. R-2)

40.	According to the Respondent’s records, the Complainant was to notify the tenants to have all water turned off for the service order.  (N.T. 30-31, Ex. R-2)  

41.	The employees verified the meter reading and observed that the leak detector was spinning.  

42.	On April 17, 2007, the Respondent’s employees visited the property at 110-112 North Third Avenue to read the meter for high usage when it received a meter edit report.  (N.T. 31-32, Ex. R-2)  

43.	The employees read the meter.  (N.T. 31-32, Ex. R-2)

44.	On October 17, 2006, the Respondent’s employees visited the property at 110-112 North Third Avenue to reread the meter and check for leaks.  (N.T. 31-32, Ex. R-2)  

45.	The employees reread the meter, checked for leaks and observed that the meter was moving.  (N.T. 31-32, Ex. R-2)  

46. 	The Respondent removed the meter from the property at 110-112 North Third Avenue on October 12, 2009, replaced it and tested the old meter on October 13, 2009.  (N.T. 38, 41, Ex. R-5)  

47.	The test results indicate that at the low flow of a quarter of a gallon per minute the percentage accuracy was 97.0%.  (N.T. 38, Ex. R-5)  

48.	The test results indicated that at the high flow of six gallons per minute the percentage accuracy was 101.7%.  (N.T. 38, Ex. R-5)  

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)  The Complainant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet its burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950) 

The Complainant here alleges a high billing dispute.  Therefore, the Complainants’ burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980)  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980)

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of its inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met its burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983)

There are two preliminary matters I will address before addressing the merits of the case.  First, I will address the Respondent’s motion for leave to file a reply brief.  The motion alleged that the Complainant’s reply brief improperly raised new arguments and requests for relief and offered evidence that was not introduced at the October 15, 2009 hearing.  The motion notes that the Complainant’s reply brief argues that all the bills it has received from the Respondent since 2003 are inaccurate.  In addition, the Complainant’s reply brief now asserts that the Respondent has offered no explanation for removing the old meter from the Complainant’s property.  

In its response, the Complainant asserts that it was not aware that the meter had been replaced until the October 15, 2009 hearing.  Since that time, the Complainant alleges that its bill have dropped significantly.  The Complainant argues that this new information forms the basis of its assertion that all its bills since 2003 are inaccurate.  

I agree with the Respondent that the Complainant’s reply brief attempts to either introduce evidence not admitted at the October 15, 2009 hearing or to raise arguments that are contrary to the evidence presented by its witness.  If the Complainant wished to introduce additional evidence it must do so by filing a petition to reopen the record pursuant to 52 Pa. Code §5.571.  

Rather than allow the Respondent to file a reply brief to the Complainant’s reply brief, I will strike off those portions of the Complainant’s reply brief that improperly attempt to introduce new evidence or raise arguments contrary to evidence presented by its witness.  I will therefore deny the Respondent’s motion but will strike off pages 5-7 of the Complainant’s reply brief. 

Second, I will address the request in the Complainant’s briefs that the Commission award it attorney’s fees.  Legal fees are not generally recoverable except where permitted by statute.  Corace v. Balint, 418 Pa. 262, 271 (1965); Becker v. Borough of Schuylkill Haven, 200 Pa. Super. 305, 312 (1963); 11 Pa. Law Encyclopedia Damages § 33 (1970).  Nothing in the Commission’s statutes, regulations or orders gives the Commission the power to grant attorney fees in this proceeding.  Capitol Bus Company v. Leonard M. Smith, Docket No. 20830, (Order entered September 23, 1975) 1975 Pa. PUC LEXIS 24; 49 Pa. PUC 428; Pennsylvania Public Utility Commission v. Duquesne Light Company, 61 Pa. P.U.C. 495 (1986); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corporation, 63 Pa. P.U.C. 68, 71 (1987) (The Commission does not have jurisdiction to award attorney fees and costs); Edward Dugas v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50, June 10, 2004, (The Commission is not empowered to award damages, attorney fees or costs); James H. Joseph v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00924568, 1993 Pa. PUC LEXIS 55 (The Commission is without authority to award attorney fees).  Since the Commission lacks the authority to award attorney’s fees, I will not entertain the Complainant’s request.

		Turning to the merits of the case, I will first provide a brief description of the Complainant’s property, then a summary of the Complainants’ contentions, a summary of the Respondent’s contentions and finally my conclusions and decision.  Turning first to the Complainant’s property, the property is located at 110-112 North Third Avenue, Coatesville, Pennsylvania.  (N.T. 6, Ex. R-4)  The property is an apartment building with seven apartments.  (N.T. 13, Ex. R-4)  The building contains five two bedroom apartments and two one bedroom apartments.  (N.T. 13)  None of the apartments have a dishwasher, a washer or a dryer.  (N.T. 13)  The building has no common washer or dryer.  (N.T. 13)  There is no lawn outside the building.  (N.T. 13, Ex. R-4)  The building does not have an outside water spigot.  (N.T. 13)  

		The Complainant contests the accuracy of two bills it received from the Respondent for water and wastewater service.  (N.T. 9, 16-17, Ex. C-1)  The first bill has a due date of January 18, 2007 for the billing period from November 16, 2006 to December 22, 2006.  (N.T. 9, Ex. C-1) The bill shows 340,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $2,053.83 and a sewer bill of $1,028.66 for the billing period.  (N.T. 9, Ex. C-1)  

		The second bill has a due date of May 14, 2007 for the billing period from March 20, 2007 to April 19, 2007.  (N.T. 9, Ex. C-1) The bill shows 497,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $2,992.30 and a sewer bill of $1,502.80 for the billing period.  (N.T. 9, Ex. C-1)  The Complainant requests that the Commission order the Respondent to reduce the amount of these two bills.  (N.T. 16-17, 22)  

		According to the Complainant, these amounts are far in excess of what it normally pays.  (N.T. 9)  In support of this assertion, the Complainant presented copies of other bills it had received from the Respondent where the usage was substantially lower.  (N.T. 10, Ex. C-6)  The first bill has a due date of December 15, 2008 for the billing period from October 17, 2008 to November 19, 2008.  (N.T. 10, Ex. C-6) The bill shows 75,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $535.43 and a sewer bill of $261.19 for the billing period.  (N.T. 10-11, Ex. C-6)  

		The next bill has a due date of November 12, 2008 for the billing period from September 19, 2008 to October 17, 2008.  (N.T. 11, Ex. C-6) The bill shows 34,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $151.80 and a sewer bill of $62.26 for the billing period.  (N.T. 11, Ex. C-6)  However, the water bill and sewer bill do include adjustments of -$371.65 and -$163.08 for overestimates.  (N.T. 12, Ex. C-6)

		The next bill has a due date of September 10, 2008 for the billing period from July 28, 2008 to August 18, 2008.  (N.T. 12, Ex. C-6) The bill shows 60,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $421.44 and a sewer bill of $182.50 for the billing period.  (N.T. 12, Ex. C-6)  

		The next bill has a due date of August 27, 2008 for the billing period from June 18, 2008 to July 28, 2008.  (N.T. 12, Ex. C-6) The bill shows 76,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $539.24 and a sewer bill of $232.92 for the billing period.  (N.T. 12, Ex. C-6)

		The next bill has a due date of July 14, 2008 for the billing period from May 21, 2008 to June 18, 2008.  (N.T. 10, Ex. C-6) The bill shows 105,000 gallons used for the billing period.  Based on the amount of usage, the bill shows a water bill of $730.22 and a sewer bill of $318.96 for the billing period.  (N.T. 12-13, Ex. C-6)  

		The next bill has a due date of October 14, 2009 for the billing period from August 19, 2009 to September 21, 2009.  (N.T. 13, Ex. C-7) The bill shows 29,000 gallons used for the billing period.  Based on the amount of usage the bill shows a water bill of $218.95 and a sewer bill of $160.87 for the billing period.  (N.T. 13, Ex. C-7)

		According to the Complainant, during the time period of 2007-2009, all seven of the units at 110-112 North Third Avenue were occupied.  (N.T. 15)  The Complainant testified that twelve people occupy the seven units.  (N.T. 18)  There have been no major plumbing repairs in the past five years.  (N.T. 21)  

The Complainant argues that the number of occupants in the building has not changed.  The Complainant contends that since none of the apartments has a dishwasher or washer, there is no common washer, there is no lawn outside the building and there is no outside water spigot, that its potential for water utilization is low.  Finally, the Complaint asserts that except for the bills from January and May 2007, its billing history shows no usage spikes or other abnormalities.  The Complainant concludes that it has set forth a prima facie case that the Respondent has incorrectly billed it.

In response, the Respondent points out that the Complainant’s witness testified that he did make some repairs to the plumbing during the relevant time period.  (N.T. 21)  The Respondent also notes that the bottom floor of the property has forced hot water heat.  (N.T. 21)  The Respondent also points out that the Complainant’s witness does not reside at the service address and has no knowledge of the tenants’ water usage.  (N.T. 21)  

The Respondent also asserts that its service records show the possibility of a water leak at the property.  In support of this assertion, the Respondent provided copies of its service records.  The Respondent’s service records indicate that on July 28, 2008, its employees visited the property at 110-112 North Third Avenue to verify the reading on the meter and to check for leaks.  (N.T. 29-30, Ex. R-2)  The employees verified the meter reading and observed that the meter was spinning.  The employees were unsure whether any of the tenants were using water and noted on the service order that there could be a water leak at the property. 

The Respondent’s service records indicate that on May 11, 2007, its employees visited the property at 110-112 North Third Avenue to reread and inspect the meter and to check for leaks because the Complainant received a high bill.  According to the Respondent’s records, the Complainant was to notify the tenants to have all water off for the service order.  (N.T. 30‑31, Ex. R-2)  The employees verified the meter reading and observed that the leak detector was spinning.  

The Respondent’s service records indicate that on April 17, 2007, its employees visited the property at 110-112 North Third Avenue to read the meter for high usage when it received a meter edit report.  (N.T. 31-32, Ex. R-2)  The employees read the meter.

The Respondent’s service records indicate that on October 17, 2006, its employees visited the property at 110-112 North Third Avenue to reread the meter and check for leaks.  (N.T. 31-32, Ex. R-2)  The employees reread the meter, checked for leaks and observed that the meter was moving.  According to the Respondent, these records indicate the possibility that a water leak at the property existed since at least October 2006.  

The Respondent also states that it tested the meter for the property at 110-112 North Third Avenue and found it to be accurate.  The Respondent removed the meter from the property at 110-112 North Third Avenue on October 12, 2009, replaced it and tested the old meter on October 13, 2009.  (N.T. 38, 41, Ex. R-5)  The test results indicate that at the low flow of a quarter of a gallon per minute the percentage accuracy was 97.0%.  (N.T. 38, Ex. R-5)  In other words, three percent of the water going through the meter is not registered.  The test results indicated that at the high flow of six gallons per minute the percentage accuracy was 101.7%.  (N.T. 38, Ex. R-5)  The Respondent argues that the meter was accurate according to the Commission’s regulation at 52 Pa. Code §65.8.  

Finally, the Respondent observes that a leaking toilet can use one to three gallons per minute.  (N.T. 39)  This alone could substantially increase the Complainant’s water use if the leaking toilet were not repaired.  (N.T. 39)

After reviewing the evidence, I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent incorrectly billed it.  I reach this conclusion for several reasons.  First, the meter at the property during the relevant billing period passed two different tests when the Respondent pulled and tested it.  The Commission’s regulation at 52 Pa. Code §65.8 provides that a water meter which has an error in registration of more than 4% may not be allowed to remain in service.  The Respondent’s meter test indicated that the percentage accuracy for low flow was 97% and for high flow was 101%.  Both these readings are below the 4% allowed by the Commission’s regulations.  Based on these tests, I conclude that the meter was functioning properly when the Respondent tested it. 


The Complainant contends that since the Respondent pulled the old meter and replaced it, its water bill with a due date of October 14, 2009 was dramatically less than the previous bills.  This argument is flawed because the Respondent replaced the meter on October 12, 2009.  However, the bill with the due date of October 14, 2009 was for usage for the period from August 19, 2009 to September 21, 2009.  This usage was recorded on the old meter.  Therefore the change in the amount of usage was not due to the new meter but rather due to a change in consumption.  The reading for this period of usage supports the conclusion that the old meter functioned properly during the relevant billing periods.  Similarly, the usage for the period from September 21, 2009 to October 12, 2009, the date the old meter was replaced, would have been recorded on the old meter and any change in the amount of usage again would have been due to reduced consumption, not the new meter.

The Complainant’s evidence that the old meter malfunctioned consisted only of unsupported assertions.  Assertions, regardless of how honestly or strongly they are held by the Complainant, cannot form the basis of a finding in its favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  

Second, it is highly unlikely that the old meter would function properly from the time the Respondent installed it until the billing period from November 16, 2006 to December 22, 2006 when the Complainant alleged the first high bill occurred then resume functioning properly until the billing period from March 20, 2007 to April 19, 2007 when the Complainant alleged the second high bill occurred, then resume functioning properly until the Respondent tested it.  It is more likely that if the meter had malfunctioned during the relevant billing periods, it would have continued to malfunction.  I conclude that since the meter was functioning properly when it was tested, it was functioning properly for the entire time period from the time that the Respondent installed it.

Third, on several occasions when the Respondent’s employees visited the property at 110-112 North Third Avenue, they noted that the meter was moving and that the possibility of leaks existed.  This includes the visit on May 11, 2007, when the Complainant was to notify the tenants to have all water off for the service order.  (N.T. 30-31, Ex. R-2)  The fact that the meter was moving on this occasion would tend to indicate that water was leaking or running somewhere on the property.  There is no evidence that the Complainant undertook any investigation to determine the reason why the meter was running after any of the visits to the property by the Respondent’s employees.  

Based on the evidence presented, I conclude that it is more likely that a leak or other similar continuous flow of water was responsible for the Complainants’ two high bills rather than a malfunctioning meter.  I conclude that it is not likely that the meter would operate properly, then malfunction, then begin operating properly again.

I will now address the Complainant’s request for a payment arrangement.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  The statute at 66 Pa. C.S. §1405(a) states:

(a)  General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

		The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa. C.S. §1403.  If the Complainant is not a “customer”, the Commission is not authorized to establish a payment arrangement between it and the Respondent.  The statute at 66 Pa. C.S. §1403 defines a customer as follows:  

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 

In this case, the Complainant is not a natural person in whose name a residential account is listed.  The Complainant is a limited partnership, not a natural person.  In addition, the Complainant is not an occupant of the property at 110-112 North Third Avenue.  The Complainant is therefore not a “customer” as defined by 66 Pa. C.S. §1403.  Since the Complainant is not a “customer”, the Commission lacks the authority to establish a payment arrangement between it and the Respondent.  

I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent has incorrectly billed it.  I also conclude that the Commission lacks the authority to establish a payment arrangement between the Complainant and the Respondent.  For the foregoing reasons, I will deny the complaint and enter the following order.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met its burden of proving that it is entitled to relief.  66 Pa. C.S. §332(a)

		4.	The Complainant’s burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).

		5.	The bills rendered by the Respondent to the Complainant are true and correct.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Pennsylvania-American Water Company for leave to file a reply brief is denied.  

2.	That pages 5-7 of the reply brief of Third Avenue Realty Limited Partners are stricken.  

3.	That the complaint of Third Avenue Realty Limited Partners against the Pennsylvania-American Water Company at Docket No. C-2008-2072920 is hereby denied.

		4.	That the record at Docket No. C-2008-2072920 is marked closed.


Date:	October 4, 2010				____________________________________
		David A. Salapa
		Administrative Law Judge
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