BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



E. S. Management					:
							:
	v.						:			C-2009-2148511
							:
Duquesne Light Company				:
		


INITIAL DECISION 


Before 
Conrad A. Johnson
Administrative Law Judge


PROCEDURAL BACKGROUND

		This decision dismisses the Complaint of E. S. Management (Complainant) that was filed by Complainant’s Leasing Agent/Office Manager, Suzanne Narcini, with the Pennsylvania Public Utility Commission (Commission) on July 13, 2009.  The Complaint alleged Duquesne Light Company (Respondent or Duquesne Light) billed Complainant $6,514.56 for electric service at a building that Complainant did not authorize, manage or own.  The Complaint further alleged that Respondent would not provide service at other properties or apartments of Complainant until the outstanding bill was paid.  Complainant petitioned the Commission to correct the erroneous bill and order Respondent to provide service to Complainant’s other properties.

		The Commission Secretary served the Complaint upon Respondent on December 21, 2009.  On January 14, 2010, Respondent filed Preliminary Objections and alleged, in part, that the Complaint failed to conform to Commission regulations which require attorney representation of a corporation.  

		Respondent attached to its preliminary objections the fictitious name filing with the Pennsylvania Department of State that listed the owner of E. S. Management as Kerpec Corporation.  Because an attorney had not entered a Notice of Appearance on behalf of Complainant, Respondent objected and requested dismissal of the Complaint as non-compliant.  Complainant did not file a reply to the preliminary objections.

		On May 14, 2010, the undersigned received this case for adjudication as the presiding officer.  On June 2, 2010, an Order was issued denying the preliminary objections, finding Complainant was a corporation, and directing Respondent to file an Answer to the Complaint forthwith.  Complainant was directed to have a duly licensed attorney admitted to practice in Pennsylvania to enter his/her appearance in this case prior to the June 22, 2010 hearing.  Complainant was informed that its failure to be represented by an attorney would prohibit it from presenting testimony/evidence or cross-examining witnesses at hearing.  The June 22, 2010 Initial Hearing was to proceed as scheduled.

		By facsimiles dated June 2, 2010 and June 9, 2010, Complainant’s Leasing Agent/Office Manager, Suzanne Narcini, requested a continuance of the Initial Hearing to mid-September, 2010, because Complainant’s representative would be out of state.  Respondent did not object to the continuance and filed an Answer to the Complaint on June 11, 2010.  Respondent alleged Complainant was properly billed and requested dismissal of the Complaint.

		By Order dated June 14, 2010, the undersigned granted a continuance of the June 22, 2010 Initial Hearing but denied a continuance to mid-September as unduly delaying the hearing process.  The scheduling staff of the Office of Administrative Law Judge was directed to reschedule the hearing to the next available date in July.  Complainant was ordered to have an attorney file and serve a Notice of Appearance by June 30, 2010.  Complainant was informed that failure to have an attorney file an appearance by June 30, 2010, would result in dismissal of the Complaint without a hearing.

		On June 16, 2010, the hearing in this case was rescheduled to July 22, 2010.  On June 17, 2010, a Prehearing Order was issued to the parties.  The Prehearing Order, in part, stated:
	“However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.” 


		On June 22, 2010, Respondent filed a Certificate of Service and certified that Interrogatories and Request for Documents were served upon the Complainant by regular mail on the same date.  On June 30, 2010, Attorney Michael E. Hughes filed with the Commission Secretary his Notice of Appearance on behalf of Complainant.

		On July 15, 2010, Respondent filed a Motion for Sanctions and alleged that Complainant had failed to reply to the interrogatories and request for documents as required by Commission Regulations (52 Pa. Code §§5.342(d) and 5.349(d), respectively).  As a remedy, Respondent asked the Commission to direct Complainant to answer the discovery requests.  In the alternative, Respondent asked that certain facts be deemed established and/or sanctions be imposed upon Complainant.

		By facsimile dated July 20, 2010, Attorney Hughes represented that he was unable to reach his contact at E. S. Services (Complainant) until late on July 19, 2010; and he was unaware of the pending discovery requests until the Respondent filed its Motion for Sanctions.  Complainant’s attorney requested a postponement of the July 22, 2010 hearing and a thirty-day extension to reply to the Respondent’s discovery requests. 
 
		On July 20, 2010, the undersigned issued a Second Order Granting Complainant’s Motion for Continuance.  The case was continued to the next available hearing date.  The July 20, 2010 Order placed the parties on notice that any further request for continuance would require strict compliance with the Commission’s rules and would only be granted upon exigent circumstances. 

		On July 22, 2010, the undersigned issued an Order Granting Respondent’s Motion to Compel Complainant to Answer Discovery Requests.  Complainant’s request for a thirty-day extension to reply to the discovery requests was denied in the July 22, 2010 Order.  Said Order directed Complainant E. S. Management to serve written answers and written responses by August 10, 2010, to Respondent Duquesne Light’s Interrogatories and Request for Documents that were served upon Complainant on June 22, 2010.  The July 22, 2010 Order stated that Complainant’s failure to comply with this order shall result in sanctions being imposed upon Complainant as provided for under 52 Pa. Code §5.372.  Complainant did not file a response to Respondent’s discovery requests.

		On July 22, 2010, the scheduling staff of the Office of Administrative Law Judge mailed to the parties a new hearing date notice, which scheduled this case for hearing on August 19, 2010.

		On August 6, 2010, Attorney Michael E. Hughes filed with the Commission Secretary his Notice of Withdrawal of Appearance on behalf of Complainant, E. S. Management.  Said notice did not state any reason for the withdrawal.

		By facsimile sent to the undersigned and dated August 12, 2010, a Robert Cohen alleged lack of counsel and requested a continuance to obtain new counsel.  Prior to August 12, 2010, the record did not contain any reference to a Robert Cohen (Mr. Cohen).  Said facsimile did not indicate Mr. Cohen’s relationship to Complainant, E. S. Management, but listed Complainant’s name and address.  See Attachment A to Third Order Denying Complainant’s Motion for Continuance.

		By Order dated August 13, 2010, Complainant’s third request for a continuance was denied as unduly delaying the hearing process.  Said Order noted Complainant had sufficient time to secure attorney representation.

		On August 13, 2010, Respondent filed a Motion to Dismiss.  Respondent alleged Complainant had not filed written answers and written responses to its discovery requests as required by the Order dated July 22, 2010.  Respondent also requested dismissal on the grounds that Complainant was not represented by an attorney as required by the Commission’s regulations and Order dated June 14, 2010.

		On August 19, 2010, this case was called for hearing.  Complainant was not represented by an attorney.  Robert Cohen appeared for the hearing and stated he was the owner of Complainant E. S. Management and Kerpec Corporation (Tr. 7 and 20-21).  Mr. Cohen was accompanied by Elizabeth Smyth, who stated she was the property owner in question (Tr. 7).  Respondent was represented by Attorney Krysia Kubiak, who was accompanied by a legal intern, Jennifer Allison, and two witnesses, Margaret Mueller and Charles Patilla (Tr. 6-7).  There was no testimony and no exhibits were offered. 

		Respondent’s Motion to Dismiss was argued on the record by Attorney Kubiak and Mr. Cohen.  Respondent’s Motion to Dismiss was granted from the bench.  The record and hearing closed on August 19, 2010.  The oral argument generated a transcript consisting of 26 pages.

DISCUSSION

		The Commission as an administrative agency is required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). Providing the parties notice and the opportunity to appear and be heard satisfies the due process requirement.  Id.  Here, Complainant requested and was granted continuance of the June 22, 2010 and July 22, 2010 hearings on June 14, 2010 and July 20, 2010, respectively.  The June 22, 2010 hearing was continued because Leasing Agent/Office Manager Suzanne Narcini asserted Complainant’s representative would be out of state.  The July 22, 2010 hearing was continued because Complainant’s attorney, Michael E. Hughes, represented he was unaware of Respondent’s discovery requests and asked for more time to reply to the discovery requests.  Complainant did not answer the discovery requests and without explanation Complainant’s attorney withdrew his appearance on August 6, 2010.

		On August 12, 2010, a week before the August 19, 2010 hearing, Mr. Cohen on behalf of Complainant requested a third hearing continuance in order to obtain an attorney.  However, the July 20, 2010 Order had placed the parties on notice that any further request for continuance would require strict compliance with the Commission’s rules and would only be granted upon exigent circumstances.  
		During oral argument, Mr. Cohen contended he did not know why Attorney Hughes withdrew from the case (Tr. 24).  However, Mr. Cohen did not state what efforts he made to obtain an attorney between August 6, 2010, when Attorney Hughes withdrew, and August 19, 2010, the date of the hearing (Tr. 13 and 23).  Mr. Cohen asserted he is the owner of E. S. Management, which is a d/b/a and not a corporation (Tr. 18).  In effect, Mr. Cohen argued that attorney representation was not required (Tr. 11 and 16), but admitted he had no excuse for failing to answer the Respondent’s preliminary objection, which asserted Complainant was a corporation (Tr. 15).  However, other than his attorney having made a mistake in the filing, Mr. Cohen could not explain the fictitious name filing which lists E. S. Management’s owner as Kerpec Corporation (Tr. 22-23).  Notably, Mr. Cohen admitted he is the owner of Kerpec Corporation (Tr. 20).

		Mr. Cohen’s argument was not convincing as to the reasons for Complainant’s non-compliance with the June 2 and 14, 2010 Orders requiring attorney representation of  a corporation.  Additionally the June 16, 2010 Prehearing Order gave Mr. Cohen notice that a corporation must be represented by an attorney at hearing.  Thus, Mr. Cohen’s argument did not warrant a third continuance.  Further due process does not require that an administrative tribunal grant a never-ending series of continuances.  Steadwell v. Unemployment Compensation Board of Review, 76 Pa. Commonwealth Ct. 439, 463 A.2d 1298 (1983).  Due process was served in granting Complainant two continuances and warning Complainant that attorney representation was required at hearing.

		Complainant as the party seeking action or relief from the Commission has the burden of proof to show that Respondent has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing it with electric service or as in the present case an incorrect billing.  66 Pa. C.S. §332(a).  However, without attorney representation, Complainant could not proceed to meet or establish its burden of proof with testimony and evidence.  

		The Commission’s regulation at 52 Pa. Code §1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  A corporation is included in the term persons.  52 Pa. Code §1.8. 

		The Commission’s regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).  Recently, in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino), the Commission affirmed its decision in New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009), that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.

		In Cars R Us and Torino, the Commission cautioned parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer testimony on a corporation’s behalf if the corporation was not represented by an attorney. 

		Respondent moved for dismissal of the Complaint because Complainant had not complied with the June 14, 2010 Order requiring attorney representation.  The Commission’s rulings Cars R Us and Torino and Section §1.22 of the Code, 52 Pa. Code §1.22, compel the granting of Respondent’s motion for dismissal.

		Also problematic with Mr. Cohen proceeding to hearing was Complainant’s failure to comply with the July 22, 2010 Order requiring written responses to Respondent’s discovery requests.  Respondent asserted that Complainant’s failure to answer the discovery requests prejudiced it in presenting its case (Tr. 10-11 and 19).  Thus, dismissal of the Complaint was an appropriate sanction (Tr. 11).

		Respondent served discovery requests on June 22, 2010; Complainant’s answers were due by July 15, 2010.[footnoteRef:1]  On July 15, 2010, Respondent moved for sanctions because Complainant had not answered the discovery requests.  The time for Complainant to answer the discovery requests was extended to August 10, 2010, by Order dated July 22, 2010. [1: 	 	Answers to discovery requests are due within twenty days.  52 Pa. Code §5.371(d).  However, Respondent served Complainant with discovery requests by first class regular mail.  Thus, three days are added to the response time period.  52 Pa. Code §1.57(b). 		 ] 


		Mr. Cohen argued he had given all of his papers to Attorney Hughes concerning the discovery requests and afterwards was unable to reach him by phone (Tr. 16-24).  Mr. Cohen concedes this was not an excuse for failing to answer the discovery requests (Tr. 17-18).  Again Mr. Cohen’s argument is unconvincing.  

		The Commission’s regulations provide for sanctions when a disobedient party fails to comply with discovery.  52 Pa. Code §§5.371 and 5.372.  The sanctions may include:

(a)(2) 	An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, thing or testimony.

		     (3)	An order striking out pleadings or parts thereof, staying further 					proceedings until the order is obeyed, or entering a judgment 					against the disobedient party or individual advising the 						disobedience.  

52 Pa. Code §5.372 (a)(2) and (3).

		In a similar case, Snyderville Community Development Corporation v. Philadelphia Gas Works, C-20055032, 2006 Pa. PUC LEXIS 64, (July 31, 2006), the ALJ had entered multiple orders directing the corporate complainant to have an attorney enter an appearance by dates certain, otherwise the complaint would be dismissed without a hearing.  The 


complainant failed to comply with the ALJ’s orders.  Thus the ALJ dismissed the complaint without a hearing.  No exceptions were filed to the dismissal.  However, pursuant to 66 Pa. C.S. § 332(h), the Commission exercised its right of review and held, “An ALJ's Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.  Treffinger v. PPL Electric Utilities Corp., C-20027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003).”

		Therefore in accordance with the Commission’s ruling in Snyderville, Complainant having failed to comply with the discovery Order dated July 22, 2010, dismissal of the Complaint is warranted. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.

		2.	The Complainant, a corporation, failed to comply with the June 2, 2010 and June 14, 2010 Orders and the Commission’s regulation, 56 Pa. Code §1.21, requiring a duly licensed attorney to represent a corporation at hearing.

		3.	The Commission’s decisions require dismissal of a complaint when the Complainant, a corporation, is not represented at hearing.

		4.	The Complainant failed to comply with the July 22, 2010 Order and the Commission’s regulation, 52 Pa. Code §5.342(d), requiring answers to interrogatories and discovery requests.

		5.	Pursuant to the Commission’s regulation, 52 Pa. Code §5.372, the presiding officer may appropriately sanction the Complainant, as a disobedient party, with dismissal of its Complaint.


ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Respondent Duquesne Light Company to dismiss the Complaint of E. S. Management is granted. 

		2.	That Complainant E. S. Management failed to comply with the Orders issued in this case and the Commission’s regulations requiring attorney representation of a corporation at hearing and answers to discovery requests.  Therefore the Complaint is dismissed. 
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