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OPINION AND ORDER



BY THE COMMISSION:

Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge Conrad A. Johnson (ALJ) issued on July 2, 2010.  This proceeding was initiated as a result of a Formal Complaint (Complaint), filed by Charisse M. Bennett (Complainant or Ms. Bennett), against The Peoples Natural Gas Company, LLC (Respondent or Peoples). [footnoteRef:1]   [1: 	At the time the disputed monthly bill was rendered, in December 2008, and when the Complaint was filed, in August 2009, Peoples was owned by Dominion Resources, Inc. d/b/a Dominion Peoples.  By Order entered November 19, 2009, at Docket No. A-2008-2063737, the Commission approved the transfer of ownership and control of Peoples to Peoples Hope Natural Gas Company, LLC.] 

No Exceptions to the Initial Decision were filed.  Nevertheless, we have exercised our authority to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth infra, we shall amend the Initial Decision consistent with this Opinion and Order. 

History of the Proceeding

On August 3, 2009, Ms. Bennett filed a Complaint which alleged, inter alia, that there were incorrect charges on her bill and that she had received a service termination notice from Peoples.  The Complainant disputed a $2,122.85 bill she received for monthly service in December 2008.  She requested that the Commission stay the termination and establish a reasonable payment agreement until the billing dispute can be resolved.  The Complainant also questioned why the disputed amount was credited to her account and then, subsequently, reposted on her bill.  Complaint at 5 and 7.

On August 18, 2009, Peoples filed an Answer to the Complaint (Answer).  In its Answer, Peoples denied that there were incorrect charges on the Complainant’s bill and admitted that it issued a shut-off notice for non-payment of the Complainant’s then current balance of $3,234.86.  Peoples also submitted that, between June 4, 2008, and May 12, 2009, it had been to the Complainant’s residence five times to verify actual gas usage “or to check for problems.”  Peoples averred that it did not find any leaks or other problems, except for the boiler that was red-tagged for repairs on August 21, 2008.  Peoples argued that “it is unknown whether or not Complainant operated and used the boiler prior to the repairs being made, which may account for high natural gas usage.”  Answer at 1.

Peoples explained why the Complainant’s bill was initially credited in the amount of $2,122.85, and then subsequently billed her for $2,088.78.  Peoples submitted that when the Complainant requested that her meter be reread to verify the reading taken on December 18, 2008, Peoples credited the disputed amount and then issued an estimated bill of $222.34.  Peoples stated that it reread the meter on December 29, 2008, and that reading had verified the reading taken on December 18, 2008.  Peoples reported that it rendered a bill for $2,088.78 on January 22, 2009, based on the December 29, 2008 reading and estimated usage through January 22, 2009.  Peoples also stated that the meter was removed and tested on June 18, 2009.  Peoples reported that the meter was 1.45% fast, which is within the 2.0% range set forth in the Commission Regulations in Section 59.21(f), 52. Pa. Code § 59.21(f).  Id. at 1-2.  

A telephonic hearing was held on February 24, 2010, in Pittsburgh.  The Complainant appeared pro se, testified on her own behalf and introduced seventeen exhibits.  Peoples was represented by Counsel, presented the testimony of one witness, and introduced four exhibits.  The hearing resulted in a transcript of 125 pages.

A second telephonic hearing was held on May 6, 2010, to receive additional testimony and evidence.  Both Parties presented additional testimony from the same two witnesses who participated in the initial hearing, the Complainant introduced one additional exhibit and Peoples introduced two additional exhibits.  The hearing resulted in a transcript of fifty-nine pages.

By Initial Decision issued on July 2, 2010, the ALJ denied the Complaint because the Complainant did not meet her burden of proof that there was an error on her gas utility bill or that Peoples violated the Public Utility Code, a Commission Regulation or a Commission order.  The ALJ also recommended that the Complainant pay her current budget bills plus one-sixth of the arrearage that exists at the time of entry of the Commission’s Order in this proceeding.  I.D. at 16 -17.  

Discussion

The ALJ made sixty-four Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
		
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

In his Initial Decision, the ALJ further explained that:

A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather 


than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

I.D. at 12.

The ALJ found that Ms. Bennett could not establish a prima facie case to sustain her Complaint because, as a new customer, she could not show that her “high winter bill in December of 2008 was inconsistent when compared with the bill in the previous winter of 2007.” I.D. at 13.  The ALJ reasoned that “[a]s a new customer in June 2008, Complainant had no prior usage comparison record for the winter of 2007” and, therefore, could not satisfy the first prong of the Waldron test.  Id.  We find that the ALJ’s finding in the instant case is not completely consistent with this Commission’s position in Waldron.  The facts of this case give us an excellent opportunity to restate the Commission’s position while clarifying the Initial Decision. 

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Clearly this or any other new customer cannot produce evidence that she does not possess regarding prior usage.  Thus, the ALJ’s interpretation of Waldron is too narrow and would never allow a new customer to be able to challenge a high bill.  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 

By way of further restatement and clarification, and as set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.

In the present case, the ALJ correctly concluded that the Complainant failed to meet her burden of proof and, thus, did not establish a prima facie case by presenting facts or circumstances envisioned under Waldron.  The Complainant did not produce any circumstantial evidence in support of her claim; consequently, we should not disturb the holding of the ALJ dismissing the Complaint.  

Conclusion

Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall dismiss the Complaint of Ms. Bennett and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Conrad A. Johnson is adopted as modified by this Opinion and Order.

2. That the Complaint of Charisse M. Bennett against the Peoples Natural Gas Company, LLC is dismissed.

3. That Charisse M. Bennett shall pay the Peoples Natural Gas Company, LLC on the date due for the payment of each monthly bill, the regular budget amount of the bills as they come due, plus one-sixth (1/6th) of the arrearage owed on this account to be calculated as of the date of entry of this Opinion and Order.  These payments shall commence with the first monthly bill received after entry of this Opinion and Order and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

4. That, so long as Charisse M. Bennett adheres to the terms of this Opinion and Order, the Peoples Natural Gas Company, LLC shall not assess any late payment charges; nor shall it terminate service to Charisse M. Bennett, except for valid safety and/or emergency reasons.

5. That if Charisse M. Bennett fails to adhere to the terms of this Opinion and Order, the Peoples Natural Gas Company, LLC is hereby authorized to terminate her service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

6. That the record at this docket be marked closed.


[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


SEAL
ORDER ADOPTED: September 23, 2010
ORDER ENTERED:  October 13, 2010
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