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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Lundes Garrett (Complainant), filed on August 13, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued July 26, 2010.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL) on August 23, 2010.
History of the Proceeding


On May 11, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against PPL, alleging that PPL engaged in a pattern of fraudulent charges every winter for ten years.  The Complainant alleged that PPL based its billing on the usage of the previous month and year’s kilowatt per hour use, regardless of actual use. The Complainant sought the following: (1) a declaration that PPL engaged in this fraudulent behavior; (2) an order to refund charges; and (3) an order directing PPL to cease and desist from this behavior.  I.D. at 1.  


On June 2, 2009, PPL filed its Answer which denied fraudulent charges and indicated that Complainant’s meter is an automatic meter (AMR), which provides actual readings and has tested accurate.  I.D. at 1. 



A telephonic hearing was held on September 16, 2009, before ALJ Louis G. Cocheres.  The Complainant appeared pro se, and sponsored fifty-nine exhibits consisting of PPL bills from August 2000 through May 2007.  PPL was represented by an attorney, who presented two witnesses and four exhibits.  The record closed September 27, 2009.  I.D. at 2.

 

Due to the retirement of ALJ Cocheres, the case was assigned to ALJ Colwell on June 15, 2010.  I.D. at 2.


As noted, on July 26, 2010, ALJ Colwell’s Initial Decision was issued.  The Complainant filed Exceptions on August 13, 2010.  Reply Exceptions were filed by on PPL on August 23, 2010.
Background



The Complainant initially objected to the fact that the hearing was telephonic and not in-person.  ALJ Cocheres indicated that he would have changed the hearing to an in-person hearing if the Complainant had objected prior to the hearing, but he did not.  The Complainant also objected to the fact that he received PPL’s exhibits four days before the hearing, even though the prehearing order required five days.  PPL’s counsel indicated that a FED EX overnight mail receipt indicated that the exhibits would have been received six days prior to the hearing.  I.D. 6-7; Tr. at 11.


During the hearing, the Complainant began his statement with a recitation of bills starting in August 2000.  He averred that each fall, as noted in the November bill, his usage spiked upwards, despite his claim that he did not use any more appliances than usual.  The Complainant claimed he just used the washer, dryer, microwave, water heater and refrigerator, but he never used the furnace or heater,  I.D. at 7; Tr. at 15.


The record shows that the Complainant has a heat pump and electric baseboard heating in his basement.  According to the Complainant, he does not use the heat pump or the electric baseboard heating.  Tr. at 31.  PPL submitted that the Complainant admitted keeping heat on in the basement to keep his pipes from freezing.  The Complainant denied that he ever admitted that.  I.D. at 8; Tr. at 121.  He did acknowledge, however, that he has a propane heater in his house and an electric heater, which he carries from room to room, to provide heat.  Tr. at 33-35.  



The Complainant maintained that PPL failed to exercise due diligence and never checked the meter to see if it was defective.  On cross-examination, the Complainant admitted that PPL sent an employee to his house, but the employee was turned away.  Tr. at 50.  The Complainant also refused repeated attempts by PPL to provide a meter test and a home investigation.  Tr. at 50-52. 



In her Initial Decision, ALJ Colwell concluded that the Complainant provided no evidence to support his claims and that he also failed to sustain his burden of proving that PPL violated any statute, regulation or order of the Commission.  As such, the ALJ concluded that the Complaint should be dismissed with prejudice.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made thirty two Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



In his Exceptions, the Complainant submits that the hearing was conducted in an unfair manner since the ALJ held a telephonic hearing.  The Complainant claims he was denied his right to a fair hearing given that he objected to a telephonic hearing.  Exc. at 1.


In its Reply Exceptions, PPL submits that the ALJ properly issued a Hearing Notice, which scheduled a telephonic hearing for Wednesday, September 16, 2009.  In addition, PPL asserts that, on July 20, 2009, ALJ Cocheres issued a Pre-Hearing Order, which again identified the hearing as a telephonic hearing.  PPL points out that the Complainant made no request for an in-person hearing until the actual date of the hearing.  R. Exc. at 2-3.



The Complainant also argues in its Exceptions that that PPL’s exhibits were filed in an untimely manner.  The Complainant avers that the ALJ allowed PPL’s witnesses to attend the hearing without giving prior notice to the Complainant.  Because of this, the Complainant alleges that was there was not enough time for him to prepare for those witnesses.  Exc. at 2.


PPL rejoins that ALJ Cocheres’ Pre-Hearing Order directed the Parties to exchange exhibits for receipt five business days before the scheduled hearing.  PPL notes that it mailed its exhibits via overnight mail on September 9, 2009, for delivery on September 10, 2009.  PPL notes that while this was six days before the scheduled September 16, 2009 hearing, it was only four business days prior to the hearing.  PPL points out that the Complainant is not alleging that he did not have a sufficient period of time to review the documents provided by PPL.  R. Exc. at 4.  PPL also submits that the ALJ properly permitted it to present witnesses on its own behalf.  PPL notes the subpoena provisions of the Code were not applicable and, therefore, PPL is not required to subpoena its own witness.  R. Exc. at 4-5.


The Complainant also argues in its Exceptions that PPL offered no defense to his claim that his bills showed the same kilowatt usage but totally different prices.  Exc. at 2.


PPL replies that the undisputed evidence clearly establishes that Complainant’s electric usage varied from year to year and from month to month.  PPL also notes that the evidence indicates that the Complainant has a heat pump in his home and that he uses an electric heater, which he carries with him from room to room to provide heat.  PPL points out that record evidence from a usage chart reveals that Complainant’s usage increased in the months of January, February, and March, which are the cold winter months.  Finally, PPL notes that the Complainant refused to permit PPL to conduct an in-person high bill investigation and, denied PPL’s repeated attempts to provide a meter test.  R. Exc. at 5.


The Complainant also claims in its Exceptions that that ALJ Cocheres stated at the completion of the September 16, 2009 hearing that he would render a decision within ninety days, but that it was not entered until July 26, 2010.  Exc. at 2-3. 



PPL rejoins that that although the ALJ’s Initial Decision was not entered until July 26, 2010, the Complainant suffered no prejudice in the interim period.  PPL notes that it did not terminate service to the Complainant during that period; nor did it institute any fines or interest on the Complainant’s overdue balance.  R. Exc. at 6.
Disposition:



On review of the record and the Complainant’s Exceptions, we believe that the Complainant has failed to sustain his burden of proof on his claim that PPL engaged in a pattern of fraudulent charges every winter for the past ten years.  Nothing in the Complainant’s Exceptions convince us that the ALJ’s decision should be modified in any way.  The record evidence shows that Complainant’s increased usage during the winter months was at least partially due to his admitted use of a portable electric heater, which he carried from room to room.  Another possible factor contributing to the Complainant’s increased usage in the winter months could have been the Complainant’s use of heat in his basement in order to keep his pipes from freezing.  Therefore, we must deny the Complainant’s Exception on this issue.


We also note that the Complainant did not help his cause by refusing to allow PPL to provide a home profile.  In compiling a home profile, PPL would have asked questions about Complainant’s home in order to determine whether usage is consistent with the appliances being used.


With regards to Complainant’s Exception concerning the telephonic hearing, we note that the Complainant had the opportunity to request an in-person hearing prior to the scheduled telephonic hearing.  The Complainant, however, in an untimely fashion, waited until the day of the hearing to voice his objection to the telephonic hearing.  The cancellation of the telephonic hearing by the presiding ALJ on such short notice would have resulted in an inconvenience and waste of resources for those present at the telephonic hearing as well as the ALJ and this Commission.  Also, we note that PPL is not required to subpoena its witnesses prior to the hearing.  Therefore, the Complainant’s Exceptions on this issue are denied.


With regard to the Complainant’s Exceptions concerning the untimely exhibits filed by PPL, it is important to note that the record shows that the Complainant never alleged that he did not have sufficient time to review the documents, and as PPL noted in its Reply Exceptions, the Complainant never alleged prejudice in his Exceptions.  In light of the fact that the Complainant suffered no prejudice resulting from the ALJ’s discretionary acceptance of PPL’s late-filed Exhibits, we shall also deny the Complainant’s Exceptions with regard to this issue.


Finally, with regard to the Complainant’s Exceptions that ALJ Cocheres failed to render a decision within 90 days,” we note that our review of the transcripts in this proceeding indicates that ALJ Cocheres never committed to a strict deadline; rather he informed the Parties that “ . . . I generally have about 90 days to prepare my decision, I sometimes get them done earlier and sometimes I get them done later than that.”  We also not that the ALJ committed no statutory or regulatory violation that would support the Complainant’s Exceptions.  Furthermore, we agree with PPL that Complainant suffered no prejudice in the interim period from the end of the hearing to when the Initial Decision was issued.  As such, we shall deny the Complainant’s Exception on this issue.
Conclusion
Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt ALJ Colwell’s Initial Decision, which dismisses the Complaint;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Lundes Garrett are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted consistent with this Opinion and Order.


3.
That the Formal Complaint of Lundes Garrett v. PPL Electric Utilities Corporation, at Docket Number F-2009-2106637, is dismissed for failure to satisfy the burden of proof. 


4.
That the record at Docket Number F-2009-2106637 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: October 14, 2010
ORDER ENTERED: October 14, 2010
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