BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Encore General Merchandise				:
							:
	v.						:		C-2010-2192964
							:
PECO Energy Company				:



ORDER DISMISSING PRELIMINARY OBJECTION

Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING AND DISCUSSION


On August 9, 2010, Encore General Merchandise (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2010-2192964.  The complaint was served on Respondent on August 12, 2010.

Complainant seeks monetary damages resulting from Respondent improperly terminating electric service to Complainant’s place of business on March 19, 2009 and on June 30, 2009, improperly charging a meter tampering fee, and for loss of profits resulting from the termination of service.  

On September 1, 2010, PECO timely filed and served an Answer and New Matter (Answer) and Preliminary Objections.  The Answer admitted and denied various material facts in the Complaint.  Respondent preliminarily objects on the ground that the Commission lacks jurisdiction and authority to award monetary damages.  Respondent requests the Complaint be dismissed to the extent that it seeks monetary damages pursuant to 52 Pa. Code § 5.101(a)(4) because that claim is legally insufficient.
In accordance with the Commission’s Rules of Administrative Practice and Procedure, Complainant’s answer to PECO’s Answer was due not later than September 21, 2010.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).  To date, no Answer has been received by the Commission.  PECO’s Preliminary Objections are ripe for a decision.

DISCUSSION

		The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		Commission regulations provide:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  

		Therefore, the preliminary objections can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.
		
		PECO seeks dismissal based on the pendency of a prior proceeding, 52 Pa. Code § 5.101(a)(1) and (4). 	Complainant is advised that the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  

		The Commission does not have the authority to award monetary damages to  Complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957. That jurisdiction belongs to the civil courts.
		
		If Complainant proves by substantial evidence that PECO’s actions were a violation of a Commission order, regulation or statute, most likely by proving that the actions constituted unreasonable, inadequate and/or unsafe service within the meaning of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, PECO may be subject to a civil penalty which would be paid into the Commonwealth’s general fund.  None of the civil penalty would be payable to the Complainant.
	
		Therefore, Complainant’s request for relief in the form of monetary damages is dismissed, but the other issues regarding billing accuracy and whether terminations were proper shall proceed to hearing as the Commission has jurisdiction over those issues.

CONCLUSIONS OF LAW

		1.	The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  

		2.	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		3.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  

		4.	The Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978), 1978 Pa. Super LEXIS 3125; Pa. Dept. Of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962), 1962 Pa. Super. LEXIS 654.  

		5.	The Public Utility Code does not confer the authority to grant monetary damages to a complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957. 	

		6.	It is unclear whether Encore General Merchandise is a sole proprietorship, partnership, or corporation.  Generally, businesses should be represented by legal counsel in adversarial legal proceedings before the Commission.  52 Pa. Code §§1.21 - 1.23.
 
		THEREFORE,
		IT IS ORDERED:

		1.	That the Preliminary Objection filed by PECO Energy Company in the case captioned Encore General Merchandise v. PECO Energy Company at PUC Docket No. C-2010-2192964 is granted in part and denied in part.

		2.	That the request for relief in the form of monetary damages is dismissed with prejudice, however, the remaining issues regarding billing accuracy and the properness of the terminations in question shall proceed to hearing.  

		3.	That the Complaint filed by Encore General Merchandise against PECO Energy Company at PUC Docket No. C-2010-2192964 be set for hearing.

		

		4.	That Complainant is directed to be represented by counsel at the hearing.  


Dated:	October 15, 2010					______________________________
								Elizabeth H. Barnes
								Administrative Law Judge
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