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Administrative Law Judge

On July 7, 2010, Shirley Tumelty White (complainant or Ms. White) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent or PECO).  Two issues were raised in the Complaint.  First, Ms. White had checked off the box indicating that she wanted to oppose the company’s proposed rate increase, noted that she had previously submitted testimony at a public input hearing at Docket No. R-2010-2161575 (the pending electric base rate proceeding) and attached the testimony (regarding the proposed elimination of the residential heating rate) she had given (Count I).  In addition, she complained that because PECO failed to provide adequate information concerning its Smart A/C Saver program, her equipment failed to qualify for inclusion (Count II).  The Prayer for Relief, in full, stated, “To have PECO honor that contract and reimburse $30/month from June thru September, as we are setting back more hours than any of their ‘unplanned, sporadic interruptions;’ it is not our fault their analog equipment does not meet their approved digital equipment for Energy Star rebates.”
On August 16, 2010, respondent separately filed and served an Answer and New Matter (Answer) to the Complaint and a Preliminary Objection.  PECO denied that its website contained inadequate information about the Smart A/C Saver program and noted that while complainant included pages 1 and 2 of the Frequently Asked Questions (FAQ) section, page 3 specifically states that “Once a technician is onsite, he or she may determine that your air conditioning system either (a) has a problem that prevents installation without repairs being done first, or (b) is not compatible with the equipment being installed.”  It further denied that it had entered into a “contract” with complainant, stating the legal principal that an advertisement is not an offer, but merely an invitation to an offer and therefore there was no offer and acceptance.  PECO denied that its pending rate increase is improper, agreed that the statement attached to the Complaint is the testimony that complainant gave at a June 2010 public input hearing in the rate case and as New Matter asserted the affirmative defense of lis pendens.  
By Hearing Notice dated September 15, 2010, an initial hearing was scheduled for January 12, 2011 and the case was assigned to me.

As only the Answer was endorsed with a notice to plead, by Order Regarding Preliminary Objection dated September 16, 2010, I directed that PECO re-serve and re-file the Preliminary Objection with a notice to plead.  On September 17, 2010, PECO complied with the order. Upon review, as the notice to plead contained numerous errors (the Preliminary Objection was referred to as a motion, the response period was listed as 20 rather than 10 days, the Secretary of the Commission was listed as James McNulty rather than Rosemary Chiavetta), I again directed PECO to re-serve and re-file the Preliminary Objection endorsed with a correct notice to plead.  This was done on September 17, 2010.

Complainant’s answer to the New Matter contained in the Answer was due not later than September 8, 2010.  52 Pa.Code §§ 5.61(a) and (c), 1.56(a)(1) and (b).  As Ms. White did not file an answer, the relevant facts stated in the New Matter are deemed admitted pursuant to 52 Pa. Code § 5.61(c).
Complainant’s answer to the Preliminary Objection was due not later than September 30, 2010.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file an answer to the Preliminary Objections. 
Respondent’s Preliminary Objection is procedurally ready to be ruled upon.  As discussed in more detail below, it will be granted.  The portion of the Complaint addressed to the pending proceeding at Docket No. R-2010-2161575, PECO’s electric base rate case, will be dismissed, as it would be unreasonable to expect respondent PECO and the Commission to have to participate in duplicative proceedings.  Ms. White may file a formal complaint at that docket, if she wishes to do so.
FINDINGS OF FACT

1.
On July 7, 2010, complainant filed a formal Complaint against respondent with the Commission, Docket No. C-2010-2189848.

2.
The Complaint contains two counts.  The first (Count I) is addressed to the respondent’s pending electric base rate proceeding at Pennsylvania Public Utility Commission v. PECO Energy Company – Electric Division, Docket No. R-2010-2161575.  The second (Count II) concerns the adequacy of the information provided by respondent in connection with its Smart A/C Saver program.
3.
The sole claim for relief was addressed to Count II.

4.
On August 16, 2010, respondent separately filed and served an Answer and New Matter (Answer) to the Complaint and a Preliminary Objection requesting dismissal of Count I of the Complaint based upon lis pendens.  The Answer and New Matter was endorsed with a notice to plead.  
5.
Complainant’s answer to the New Matter was due not later than September 8, 2010.  No answer was filed to the New Matter.

6.
The Preliminary Objection, endorsed with a notice to plead, was re-served and re-filed on September 17, 2010.
7.
Complainant’s answer to respondent’s Preliminary Objection was due no later than September 30, 2010.  No answer was filed to the Preliminary Objection.
8.
While not a formal complainant in the proceeding at Docket No. R-2010-2161575, Ms. White did testify at a public input session held on June 29, 2010; her testimony (attached to the instant Complaint at Docket No. C-2010-2189848) was admitted into the record as White Exh. 1.
DISCUSSION

Respondent’s Preliminary Objection contends that the Complaint raises a claim that is the subject of a separate, pending prior proceeding.  It asserts that that portion of the Complaint addressed to the pending rate increase at Docket No. R-2010-2161575 should be dismissed pursuant to the doctrine of lis pendens.  I agree, and by separate order will address the issue of Ms. White’s participation in that proceeding.
Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:
   (a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

   (6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa.Code §5.101(a)(6).

The purposes of recognizing the doctrine of lis pendens are to prevent the respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.  “The law is quite clear that lis pendens is a valid defense only when the parties, the causes of action and the relief sought are the same in both actions (citations omitted).”  Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982).

The three-pronged identity test “requires more than a mere allegation of a pending suit; it requires proof that the prior case is the same, the parties are substantially the same, and the relief requested is the same (citations omitted).”  Hillgartner v. Port Authority of Allegheny Cty., 936 A.2d 131, 137 (Pa.Cmwlth. 2007).  “[I]t is purely a question of law determinable from an inspection of the records in the two causes.” Hillgartner, 936 A.2d at 138 [quoting Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900)].

Clearly, the pending rate increase to which Ms. White noted her objection on the Complaint form by checking the relevant box is that which is currently pending at Docket No. R‑2010-2161575; this is clear by the fact that she attached the testimony she gave in that proceeding and which was admitted as White Exh. 1.  Presumably, the relief requested regarding the residential heating rate is the same.
Strictly speaking, there is not the usual identity of parties, as Ms. White is not a formal complainant in the rate investigation.  She has, however, participated in that proceeding (and will by separate order be provided an opportunity to become a formal complainant if she wishes, as explained in more detail below), and her testimony will be fully considered by the Commission as appropriate.  Granting the Preliminary Objection and striking Count I of the instant Complaint will not in any way prevent Ms. White from expressing her opposition to the pending rate increase, as she has already done so.  In Hillgartner, 936 A.2d at 140, the Pennsylvania Commonwealth Court applied lis pendens where it found “substantially the same parties.”  The same result should apply here.
Ms. White could have filed a complaint at Docket No. R-2010-2161575 and become a formal party.  Essentially, for the limited purpose of deciding the Preliminary Objection in connection with a pending rate investigation, she should be deemed to be a party, as she participated in that case, introduced evidence and will be directly affected by the outcome.  PECO should not be forced to incur the time and expense of presenting witnesses and testimony on the appropriateness of the proposed rates in this Complaint docket, as that was the purpose of the investigation at the other docket.  To allow any customer to have a separate investigation would result in exactly the wasting of resources and the possibility on inconsistent results lis pendens was developed to prevent.
Therefore, the Preliminary Objection will be granted with respect to Count I and that count will be stricken from the instant proceeding.  This does not mean that Ms. White, if she wishes, cannot pursue her Complaint against the pending rate request.  It simply means that this is not the appropriate case in which to do so.

As a customer, Ms. White may file a formal complaint in connection with the rate case.  The usual procedure is that when a formal complaint with multiple counts (which include a protest against a pending rate increase along with another issue, as was done here) is filed, the two counts are given separate docket numbers and the docket with the rate allegation is consolidated and addressed within the rate investigation while the other docket is heard and decided separately.  I’m not sure why that was not done here, but I will give Ms. White the opportunity to prosecute Count I in that manner, if she wishes.  She needs to understand that if she wishes to become a formal complainant in the proceeding at Docket No. R-2010-2161575, she will have to comply with the established procedural schedule and take the record as it stands. 52 Pa. Code § 5.32.  That is, a Joint Petition for Partial Settlement of Rate Investigation was filed on August 31, 2010, and the response period to address the settlement ended on September 12, 2010.  
Of course, it is not necessary for a customer to become a formal complainant in a rate investigation to have their concerns addressed.  Customers can file a rate protest or do what Ms. White actually did, which is to attend a public input hearing and give testimony, which as part of the record can be considered by the Commission in making its determination.

Therefore, as discussed above, respondent PECO’s Preliminary Objection, requesting that Count I of the Complaint be dismissed from this proceeding based upon lis pendens is granted.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, the above-captioned Complaint.

2.
The issues in this case are:  (1) complainant’s opposition to the company’s proposed rate increase, which is the subject of a prior, pending proceeding at Docket No. R-2010-2161575 (Count I); and (2) PECO’s alleged failure to provide adequate information concerning its Smart A/C Saver program (Count II).  
3.
The doctrine of lis pendens applies when the parties, the causes of action and the relief sought are substantially the same in a pending case and a subsequently filed case.

4.
The applicability of the doctrine of lis pendens to a particular situation is purely a question of law.

5.
If the doctrine of lis pendens is determined to apply, the subsequently filed case is properly dismissed.

6.
Recognition of the doctrine of lis pendens serves to prevent the respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.

7.
The Complaint filed by complainant in this case is subject to the doctrine of lis pendens due to the pending rate investigation, at Pennsylvania Public Utility Commission v. PECO Energy Company – Electric Division, Docket No. R-2010-2161575.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed on September 17, 2010 by PECO Energy Company is granted and that Count I of the Complaint filed on July 7, 2010 by Shirley Tumelty White against PECO Energy Company at Docket No. C-2010-2189848, is dismissed based upon the doctrine of lis pendens and the pending rate investigation at Pennsylvania Public Utility Commission v. PECO Energy Company – Electric Division, Docket No. R-2010-2161575.

Date:
        October 1, 2010



____________________________________







Marlane R. Chestnut








Administrative Law Judge
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