BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Robert & Cecilia Merritt 


:







:


v.




:

C-2009-2142888







:

PECO Energy Company


:

ORDER GRANTING CONTINUANCE
 AND 
THIRD AND FINAL ORDER DIRECTING THE FILING OF AN AMENDED COMPLAINT



On November 20, 2009, Cecilia Merritt (Complainant)
 filed a formal Complaint against PECO Energy Company (PECO or Respondent or utility) which indicates with a box checked on the formal complaint form that there are incorrect charges on her bill.  There is no explanation for the statement checked on the form.  Instead, there are attachments to the Complaint which refer to a foreign wiring situation.



On December 16, 2009, PECO filed its Answer and New Matter, which points out that PECO can only respond to what it assumes the Complaint to be and not to specific allegations.  In New Matter, PECO states that it transferred the account from the tenant to the landlords on April 14, 2009, after the discovery of foreign load, which it is required to do by the Public Utility Code.  With its Answer and New Matter, PECO simultaneously filed Preliminary Objections based on insufficiency of the complaint. 



The time for filing a response to the New Matter and Preliminary Objections ran, and Complainant did not file a response.  The Preliminary Objections were evaluated and granted.  By Order dated January 25, 2010, the Preliminary Objections were granted and Complainant was directed to file an Amended Complaint which set forth the facts in sufficient detail to permit Respondent to formulate a response.  Complainant failed to file an amended complaint, and by Order dated February 26, 2010, the Complaint was dismissed.



Complainant filed exceptions on March 10, 2010, which states that she had insufficient time to file an amended complaint, and which includes more detailed facts to support the complaint itself.  



By Order entered May 24, 2010, the Commission granted the Exceptions and remanded the case to the Office of Administrative Law Judge for further proceedings as are deemed appropriate.  The Order specifically directs that PECO be provided with the opportunity to file an updated Answer in response to the averments of the Complainants.  



On July 30, 2010
, PECO filed a Motion for Judgment on the Pleadings.



On August 23, 2010, a Hearing Notice was issued which set the initial hearing on remand for October 25, 2010 and assigned the matter to me.  



On August 31, 2010, I issued an Order which explained, in excruciating detail, why the pleadings and the order of pleadings are important in the legal development of a litigated proceeding, and directed the Complainants to file an Amended Complaint within thirty days of the issuance of the Order.  The August 31, 2010 Order also dismissed PECO’s Motion for Judgment on the Pleadings as mooted by the Order.



Once again, the Complainants failed to file an Amended Complaint.  Instead, they faxed a memo dated October 19, 2010, to the Office of Administrative Law Judge stating that they would be unable to attend the scheduled hearing on October 25, 2010 because of a death in the family.  



Complainants did NOT indicate that they had contacted PECO to discuss a continuance.  



Complainants did NOT serve a copy of the faxed memo on PECO.  


Complainants did NOT file a copy of a request for a continuance with the Secretary of the Commission.   


Complainants have been afforded far more leeway and due process than the law requires, and they are warned that this is their last opportunity.  



Failure to comply with this Order will result in the dismissal of the Complaint.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the evidentiary hearing scheduled for October 25, 2010 in this matter is continued and will be rescheduled if and when the actions directed to be performed in this Order have been carried out.  



2.
That Cecelia Merritt shall file an Amended Complaint within thirty (30) days of the date of this Order which sets forth the factual allegations of her Complaint in sufficient detail to permit PECO Energy Company to formulate a meaningful response.



3.
That failure of Cecelia Merritt to file an Amended Complaint within thirty (30) days of this Order shall result in the dismissal of the Complaint.



4.
That the Amended Complaint shall indicate whether the customer in this matter is an incorporated entity or any entity other than an individual or sole proprietorship.



5.
That Cecelia Merritt shall serve a copy of the Amended Complaint upon:

Tishekia Williams

Counsel for PECO Energy Company

Exelon Business Services Company

2301 Market Street/S23-1

PO Box 8699

Philadelphia PA 19101-8699

And

Administrative Law Judge Susan Colwell

PA Public Utility Commission

PO Box 3265

Harrisburg PA 17105-3265



6.
That Cecelia Merritt shall contact counsel for PECO Energy Company within seven days of the issuance of this Order to agree upon a hearing date which shall be between December 10, 2010, and January 31, 2011, to allow for the filing of the Amended Complaint and a responsive pleading, and is acceptable to both Cecelia Merritt and PECO Energy Company.  


7.
That failure of Cecelia Merritt to contact counsel for PECO Energy Company to discuss the hearing date within seven days of the issuance of this Order shall result in the dismissal of the Complaint for failure to comply with an order of the Commission.



8.
That counsel for PECO Energy Company shall contact the presiding officer on or before November 1, 2010, to report the agreed upon date or to report that no date could be agreed upon.     



9.
If you intend to present any documents for my consideration at the evidentiary hearing, you must bring one copy for the other party, one copy for me and two copies for the court reporter to the hearing.  Note that attachments to your Complaint are not admitted into the record unless submitted separately in accordance with this paragraph.



10.
If you are an individual, you may either represent yourself or have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you.  However, if you are a partnership, corporation, trust, association, joint venture, other business organization, trust, trustee, legal representative, receiver, agency, governmental entity, municipality or other political subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall comply with the Commission’s appearance requirements.  52 Pa. Code § 1.24(b). 



11.
If the utility account in question is a commercial account, and the account is in the name of one of the types of entities listed in Ordering Paragraph 10, above, failure to have an attorney licensed to practice law in the Commonwealth of Pennsylvania enter an appearance and be present at the evidentiary hearing will result in dismissal of the Complaint.  


12.
A request for a change of the scheduled hearing date must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa. Code § 1.15(b).  The requesting party must contact the other party to determine whether there is agreement to the change prior to contacting the presiding officer.  Requests for changes of initial hearings must be sent to me with copies to all parties of record.  Changes are granted only in rare situations where sufficient cause exists.  


13.
A copy of anything filed with the Secretary or submitted shall be sent directly to the presiding officer.  The correct address is:  Administrative Law Judge Susan D. Colwell, Office of Administrative Law Judge, P.O. Box 3265, Harrisburg PA  17105-3265.  A copy of anything sent to the presiding officer MUST be served upon the other party, and a certificate of service indicating compliance with this requirement must be attached.  


14.
YOU WILL LOSE THIS CASE IF YOU DO NOT TAKE PART IN THIS HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.



15.
This hearing is a formal proceeding and will be conducted in accordance with the Commission’s rules of practice and procedure.  52 Pa. Code Chapters 1, 3 and 5.



16.
Commission policy is to encourage settlements.  52 Pa. Code
§ 5.231(a).  Utility is required to contact Complainant to discuss informally the possible settlement of this case as soon as possible but no later than at least one week before the hearing.  If you are unable to settle this case, you may still resolve as many questions or issues as possible during your informal discussion. 



17.
If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so you will have enough time to receive the subpoena and serve it.



18.
Complainants bear the burden of proving the case and should be prepared to prove claims with testimony and documentary evidence.  



19.
Utility is warned that a finding of a violation of a Commission Order, regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. 

§ 3301 or other provision of the Public Utility Code.

Dated:  October 20, 2010



__________________________________








Susan D. Colwell








Administrative Law Judge
C-2009-2142888 - Cecelia Merritt v. PECO Energy Company
Cecelia Merritt 

2021 W Stenton Street
Philadelphia PA  19138
215.327.4888 

Tishekia Williams Esquire
PECO Energy Company
2301 Market Street  S23-1
PO Box 8699
Philadelphia PA  19101-8699
215.841.6841
� Although the formal complaint form lists “Cecelia Merritt” as the Complainant, and Robert Merritt was only listed in the space provided for “utility service provided to a different address,” the case was docketed with “Robert and Cecelia Merritt” in the caption as complainants.   


� The printed date on the cover letter is August 2, 2010, but the time stamp for the Secretary’s Bureau is July 30, 2010.
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