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HISTORY OF THE PROCEEDINGS


On June 7, 2010, Thomas Graham (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had billed him incorrectly, that he paid $359.98 for the bill, and that the Respondent still terminated the service and asked him to pay more.  He asked that the Commission investigate the Respondent’s practice.



The Respondent filed an answer and new matter to the complaint, denying the material allegations of the complaint.  It also filed a Preliminary Objection to the portion of the complaint seeking damages because the Commission lacks jurisdiction to award damages.  In the answer, the Respondent stated, among other things, that a 10-day termination notice was issued for the past due balance of $684.26, that the Complainant paid only $359.98 on April 26, 2010, which was not enough to satisfy the past due amount stated in the 10-day notice, and that services were terminated for the remaining past due balance of $324.28 on April 28, 2010.  It also stated that because of the Complainant’s limited income, the Respondent established reduced restoration terms by which the Complainant paid $13.52 and $75 for the reconnection fee.  The Complainant’s services were restored on May 1, 2010.


On July 21, 2010, I issued an Order sustaining the Respondent’s preliminary objection because the Commission lacks jurisdiction to award damages.



A hearing on the complaint was scheduled for August 19, 2010 in Philadelphia.  On August 17, 2010, the Complainant requested a continuance of the August 19, 2010 hearing because he wished to resolve the matter amicably.  I orally granted the request.



Another hearing was scheduled for September 19, 2010.  The Complainant proceeded unrepresented.  He testified by telephone on his own behalf and introduced no exhibit.  The Respondent appeared at the hearing in person.  It was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced five exhibits into the record.


The record closed at the conclusion of the hearing on September 17, 2010.

FINDINGS OF FACT


1.
The Complainant is a Respondent customer.  He lives at 3531 Chimney Swift Drive, Huntingdon Valley, PA, taking gas and electric services (PECO Exhibit 1).



2.
On March 11, 2010, the Respondent issued a bill for $984.26, which was due on April 5, 2010.  For this bill, the Complainant paid only $300 on March 22, 2010 (N.T. 16; PECO Exhibit 1).



3.
On April 14, 2010, the Respondent issued a 10-day notice to terminate services to the Complainant for a delinquency of $684.26 ($984.26 - $300).  The termination was scheduled for April 28, 2010 (N.T. 21, 22; PECO Exhibit 4).


4.
On April 26, 2010, the Complainant paid $359.98, leaving a balance of $324.28 (N.T. 22).



5.
On April 20, 2010, the Respondent made a successful telephone contact with the Complainant in accord with the 72-hour requirement before the scheduled termination (N.T. 18, 22; PECO Exhibit 4).



6.
On May 1, 2010, the Complainant’s services were restored because he paid the reduced restoration amount of $13.52 and the reconnection fee of $75 (N.T. 18).



7.
The Complainant has been on the Respondent’s CAP (Customer Assistance Program) rate program since May 30, 2001 (N.T. 19, 20; PECO Exhibit 2).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible for the problem described in the complaint.  



The Complainant asserted that he had paid $359.98 for the bill, but that the Respondent still terminated the service and required him to pay more.  Although I have issued an Order sustaining the Respondent’s Preliminary Objection to the Complainant’s portion of his complaint seeking damages, he still requested that the Respondent return him the reconnection fee of $75 and the cost of spoiling foods of $238 or a total of $313 (N.T. 6, 8).


The Respondent testified that he did not pay the past due amount of $684.26, that for that reason, it issued a 10-day termination notice, and that on April 26, 2010, the Complainant paid $359.98, leaving a balance of $324.28.  On April 28, 2010, the Respondent terminated the services for the nonpayment of the balance.  Later, because of the Complainant’s limited income, the Respondent restored the services on May 1, 2010 after the Complainant agreed to pay the reduced restoration amount of $13.52 and the reconnection fee of $75.


In part, Sections 1406 (relating to termination of utility service) and 1407 (relating to reconnection of service) of the Public Utility Code, 66 Pa. C.S. §§1406 and 1407, provide as follows:

§1406.  Termination of utility service.
   (a)  Authorized termination. –  A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:

   (1)  Nonpayment of an undisputed delinquent account.

   (b)  Notice of termination of service.  – 

   (1)  Prior to terminating service under subsection (a), a public utility:

   (i)  Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.

   (ii)  Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination.  Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.

   (iv)  After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated.  Termination of service shall not be delayed for failure to make personal contact.
   (2)  The public utility shall not be required by the commission to take any additional actions prior to termination.
§1407.  Reconnection of service
   (a)  Fee.  –  A public utility may require a reconnection fee based upon the public utility’s cost as approved by the commission prior to reconnection of service following lawful termination of the service.
  (b)  Timing.  –  When service to a dwelling has been terminated and provided the applicant has met all applicable conditions, the public utility shall reconnect service as follows:

   (4)  Within three days from April 1 to November 30 for proper terminations.



Under these provisions, a public utility may terminate service to a customer for the nonpayment of an undisputed delinquent account after a 10-day service termination notice.  Also, before terminating service, a public utility is required to attempt to make contact with the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days before the scheduled termination.  Phone contact is deemed complete if attempted calls were made on two separate days to the residence between the hours of 7 a.m. and 9 p.m. and at various times each day. And, a public utility may require a customer to pay a reconnection fee and reconnect the service within three days.



Here, the Complainant did not dispute that he was delinquent on his account, or that the Respondent’s termination was proper.  Therefore, the termination of services and the requirements of paying reconnection fee are within the Respondent’s rights.  So is its ability to restore services within three days.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Thomas Graham against PECO Energy Company at Docket No. F-2010-2181730 is dismissed because he failed to carry his burden of proof.

Date:    ​​​​​​​​​​​​​​​​​​​​​​​​     October 6, 2010     


____________________________________








Ky Van Nguyen








Administrative Law Judge 
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