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HISTORY OF THE PROCEEDINGS


On October 28, 2009, Thea Jones (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent) alleging that she used sulfuric acid to clear her outside drain, that the sulfuric acid smelled like gas, and her neighbor reported a gas leak in front of her home.  She also stated that her gas bill for the following month (January 25, 2008) was unbelievably high ($337.96) even though she stayed with her daughter for a portion of December 2007.  She asked that the Respondent credit her account with $277.96.


The Respondent filed an answer dated November 18, 2009 denying the material allegations of the complaint.  It stated that a gas leak was called in by the Complainant’s neighbor at 6419 Clearview Street, that the service address is equipped with an Automatic Meter Reading (AMR) device to register the Complainant’s consumption, and that the Complainant’s bill was correct as rendered.


On August 17, 2010, a hearing was scheduled.  The Complainant proceeded unrepresented.  She testified on her behalf and introduced no exhibits into the record.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced four exhibits (PGW Exhibits 1, 2, 3, and 4) into the record.



On September 1, 2010, I sent a letter asking the Respondent to clarify the transcript at pages 44 and 45 about a gas leak call.  On September 8 and 22, 2010, the Respondent answered my letter.  These answers and diagrams will be collectively marked as PGW Exhibit 5 and admitted into the record.



The record closed at the conclusion of the hearing on September 22, 2010.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes gas service at 6417 Clearview Street, Philadelphia, Pennsylvania.  She complained about a high bill of January 25, 2008 covering the period between December 27, 2007 and January 24, 2008 for $337.96 (N.T. 4-7; PGW Exhibit 1).


2.
The Complainant lives alone at this address (N.T. 15).  


3.
The Complainant’s residence is a two-story house consisting of three bedrooms, one and a half baths, a finished basement, an enclosed porch, a deck, and a garage (N.T. 16).  


4.
The Complainant’s gas appliances consist of a heater, a stove, and a water heater.  She also has four electric oil-filled radiators (N.T. 16, 22, 23).  


5.
The Complainant broke her kneecap in October 2007 and went to stay with her daughter in Wilkes-Barre from December 12 to December 26, 2007.
  Before she left her home, she shut everything down:  she turned off the water and the gas pilot.  When she returned home, she did not use gas to heat the home, but used her four electric oil-filled radiators to heat it.  She did not use gas until after January 5, 2008 (N.T. 9, 10, 12, 13, 15-17, 21-27).


6.
On January 4, 2008, in response to a gas leak call from a Complainant neighbor at 6419 Clearview Street, the Respondent came to this address and found a leak in the front foundation wall.  It also found leaks outside the front foundation walls of the Complainant’s home (6417 Clearview Street) and the Complainant’s next door neighbor’s (6415 Clearview Street) (N.T. 45-46; PGW Exhibits 2 and 5).   


7.
The gas leaks in the front foundation walls at 6415, 6417 and 6419 Clearview Street were registered on a Sensitive Gas Detection Instrument (GDI) as a 20% lower explosive limit (LEL) (PGW Exhibit 5).



8.
On January 5, 2008, the Respondent turned off the gas because of the gas leak (PGW Exhibit 5).



9.
On January 5, 2008, the Respondent turned on the gas at the three properties and changed the Complainant’s meter because the meter aged (N.T. 45).  


10.
Magnetic counts were obtained by Automated Meter Reading on December 21, 2007.  The Respondent’s meters have two built-in mechanisms:  one is a magnetic count, the other, a tamper count.  Certain magnets, like stereo speakers, can cause the magnetic count to be picked up by a meter, which incident is called magnetic interference.  The Complainant’s meter was still in good condition (N.T. 48-50).


11.
The Complainant’s January 25, 2008 bill, covering the period of 34 days between December 27, 2007 and January 24, 2008, was $337.96.  During these 34 days, she used 174 ccf or 5.12 ccf a day.  The number of heating degree days was 898 degree days (N.T. 40, 41; PGW Exhibit 1).


12.
The Complainant’s January 26, 2007 bill, covering the period of 35 days between December 27, 2006 and January 25, 2007, was $249.48.  During these 35 days, she used 125 ccf or 3.57 ccf a day.  The number of heating degree days was 815 degree days (N.T. 41, 42; PGW Exhibit 1).


13.
The Complainant’s January 25, 2006 bill, covering the period of 34 days between December 23, 2005 and January 24, 2006, was $211.04.  During these 34 days, she used 98 ccf or 2.88 ccf a day.  The number of heating degree days was 816 degree days (N.T. 42, 43; PGW Exhibit 1; Answer to complaint (Statement of Account)).


14.
The Complainant’s January 24, 2005 bill, covering the period of 32 days between December 22, 2004 and January 23, 2005, was $211.51.  During these 32 days, she used 124 ccf or 3.88 ccf a day.  The number of heating degree days was 915 degree days (Answer to complaint (Statement of Account)).



15.
The Complainant’s January 24, 2004 bill, covering the period of 34 days between December 24, 2003 and January 23, 2004, was $261.36.  During these 34 days, she used 192 ccf or 5.65 ccf a day.  The number of heating degree days was 1093 degree days (Answer to complaint (Statement of Account)).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).
The high bill


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that (1) the number of occupants in the household has not changed, that (2) the potential for energy use was low (no change in the nature of gas use or no addition of new appliances), and that (3) the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as the foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



The Complainant complained about the high bill issued by the Respondent on January 25, 2008, covering the period of 34 days between December 27, 2007 and January 24, 2008.  She testified that she lived alone at her residence during the disputed period and usually paid about $59.17 a month or less (the December 26, 2007 bill of $59.17 or the November 23, 2007 of $36.37),
 and that she was shocked when the bill reached $337.96.  This evidence was uncontradicted and is sufficient to meet the first prong of the test, which is that the unchanged number of occupants in the household established a reliable level of gas consumption at the Complainant’s house.



About the second prong, low potential for energy use, the Complainant testified that she broke her kneecap in October 2007 and went away to stay with her daughter in Wilkes-Barre between December 12 and December 26, 2007 (according to the complaint, she returned home on December 26, 2007).  Before she left her home, she shut everything down:  she turned off the water and the gas pilot.  She does the same thing when electricity, water, and gas are not in use.  It is a natural thing to do.  After she returned home, she did not use gas to heat the house, but used her four electric oil-filled radiators to heat it.  She did not use the gas until after January 5, 2008 (N.T. 9, 10, 12, 13, 15-17, 21-27).


Under these two prongs, the Complainant seems to argue that her pattern of usage has not changed:  no additional occupants or new appliances were added.  And, as indicated above, her actual use of gas ought to be low because of the manner in which she uses it.  



But, the third prong, that the Complainant’s billing history showed no previous abnormalities, is not met.  As indicated by the Complainant’s Statement of Account, while the daily use in January 2008 fluctuated between 1.4 (5.12 ccf/3.57 ccf), 1.8 (5.12 ccf/2.88 ccf), and 1.3 (5.12/3.88) times, when compared to the comparable period in 2007, 2006, and 2005, but the daily use in January 2004 (5.65 ccf) was higher than that of January 2008 (5.12 ccf).  This showed a previous abnormality in the Complainant’s billing history, not a lack of it.  Therefore, I believe that the Complainant’s consumption in January 2008 was not excessively high when compared to the consumption in the same period in 2007, 2006, 2005 and 2004 and that the Respondent has carried its burden to rebut the Complainant’s prima facie case.  
Violation of 66 Pa. C.S. §1501
 and Civil penalty


I will determine whether an emergency condition existed, which required the Respondent’s speedy action and whether the Respondent’s conduct is incompatible and irreconcilable with its duty to provide reasonable and adequate service to the public under 66 Pa. C.S. §1501, and deserves a civil penalty.



The Respondent testified that on January 4, 2008, in response to a gas leak call from the Complainant’s neighbor at 6419 Clearview Street, Philadelphia, PA, the Respondent’s crews were dispatched to this location.  The Respondent found a gas leak on the service pipe in the front foundation wall of this address, and its sensing device registered 20% of the lower explosive limit (LEL).  This caused the Respondent to enter other properties on either side of the address and one property across the street to track down any possible leaks there.  The Respondent found leaks outside at the Complainant’s address and outside the address of 6415 Clearview Street (Letter dated September 22, 2010).  On January 5, 2008, the Respondent shut off the gas.


A gas leak is in itself a nuisance, a nuisance of the most dangerous kind, involving the lives and health of the residents living near the leak.  Leaks with gas concentration of 20% of LEL at the front foundation walls at the 6415, 6417 and 6419 Clearview Street address are such a condition.  It can cause a loss of lives and serious bodily injuries, and a loss of properties.  These potential losses require the Respondent to take speedy action.  But the Respondent waited until the next day to shut off the gas.  The Respondent’s inaction deserves a civil penalty.



Section 3301 of the Public Utility Code, 66 Pa. Code §3301, authorizes the Commission to impose a maximum civil penalty of $1,000.00 a day for violations of the Code, regulations and orders.  Section 3301 is silent on the factors that should be considered in determining an appropriate penalty.  The Commission has established guidelines for such a determination in Rosi v. Bell-Atlantic Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-0099409 (Pa. PUC March 16, 2000).  The Rosi guidelines codified in 52 Pa. Code §69.1201, on imposing a civil penalty are as follows:
1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors.



Later, the Commission determined that all violations of the Public Utility Code and its regulations would be subject to review under the guidelines set forth in Rosi.  Pennsylvania Public Utility Comm’n. v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000).  The NCIC Operator Services case stated:
This review is conducted with the purpose of developing or, in cases of settlement agreements, reviewing the appropriate penalty to be applied for all types of violations for all categories of public utilities.  Clearly, the factors we consider pursuant to our decision in Rosi are generic in nature and can be applied in all cases.  The nature of the violation (intentional or negligent), impact (customer affected and duration), extent of cooperation by the regulated entity, and compliance history are, inter alia, examples of factors that can be reviewed for all types of violations for all types of utilities.
These factors, particularly the extent of cooperation by a utility and its compliance history, have been viewed as mitigating factors under Rosi.



Applying the above guidelines to this case, I find:


First, there is no evidence to indicate that the Respondent intended to violate Section 1501.  The Respondent’s violation was negligent and therefore, the penalty ranges from zero to $500 a day.



Second, the Respondent was not prompt in shutting the gas even though it knew that a gas leak is dangerous and that a leak is a leak no matter what the percentage of the gas concentration (N.T. 12, 13, 25-27).



Third, the Respondent knew the nature of the risk but did not take any immediate action until the next day.  This delay is intolerable.



Fourth, at least three families at 6415, 6417 and 6419 Clearview Street, and those surrounding the leaks, would be seriously affected by the Respondent’s failure to act.



Fifth, this penalty does not arise from a litigated, or a settled, complaint, but from my decision that the Respondent failed to act promptly.


Sixth, I cannot address the Respondent’s compliance history because I do not have such a record.



Seventh, there is no evidence that the Respondent failed to cooperate in any way.



Eighth, the penalty will deter future violations and enhance the Respondent’s incentive to be careful in the future.



Ninth, the penalty is consistent with the Commission’s precedent.  The Commission has consistently held a utility accountable and fined the utility for failure to notify customers through personal contact before terminating service, let alone its failure to take action when the danger to the public is obvious.  Hikmat and Hashem Omar v. PECO Energy Company, Docket No. C-20043483 (Pa. PUC November 1, 2005).


Tenth, other relevant factors were considered in the course of assessing the civil penalty.


Under these guidelines, a maximum civil penalty of $500 for each day of inaction by the Respondent is appropriate.  Therefore, I will impose a penalty of $500 ($500 x 1) on the Respondent.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.



2.
The Complainant failed to carry her burden of proof that her consumption in January 2008 is excessively high.


3.
The Respondent has failed to furnish adequate, safe and reasonable service in that it did not take immediate action to shut off gas service when leaks occurred.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Thea Jones against Philadelphia Gas Works at Docket No. F-2009-2138367 is denied because she has failed to carry her burden of proof.


2.
That the Respondent shall pay a civil penalty of five hundred dollars ($500) as provided for in Sections 2404 and 3301 of the Public Utility Code, 66 Pa. C.S. §§2404 and 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission 




P.O. Box 3265




Harrisburg, PA 17105-3265



3.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1501.
Date:
       September 24, 2010       


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	The Complainant testified that she stayed with her daughter from December 12 to December 30, 2007 (N.T. 21, 22).  But, in her complaint, she stated that she returned home on December 26, 2007.  Therefore, I chose December 12 and 26, 2007 as correct dates because the information came from her fresh recollection and at the time when the making of it (writing a complaint) was thoughtful.





� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	The December 26, 2007 bill of $59.17 covering the period between November 24 and December 26, 2007,  reflects the gas use for the period in which she stayed with her daughter (December 12 to December 26, 2007).  See PGW Exhibit 1.


� 	In part, Section 1501 (relating to character of service and facilities) of the Public Utility Code, 66 Pa. C.S. §1501 provides:





Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.
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