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INITIAL DECISION GRANTING PRELIMINARY OBJECTION
Before

Christopher P. Pell
Administrative Law Judge

HISTORY OF THE PROCEEDING

On April 20, 2010, Alia Slayton (complainant) filed a formal Complaint against PECO Energy Company (PECO or respondent) at Docket No. F-2010-2174147 (Complaint I) alleging that there were incorrect charges on her bill.  Complainant alleged that she was billed for utility services provided to 2729 W. Willard Street, Philadelphia, PA  19129 that occurred during a period when she was attending school in Maryland.  Complainant wants PECO to remove these charges from her bill and to charge the person who was living at this address while she was away.
On May 18, 2010, PECO filed its Answer denying the material allegations of the Complaint and asserting that the complainant is responsible for a total unpaid balance of $4,930.47.
On June 9, 2010, complainant filed a formal Complaint against PECO at PUC Docket No. F-2010-2181788 (Complaint II), containing the same allegations as the prior Complaint.  

On July 6, 2010, PECO filed its Answer and a Preliminary Objection.  The Answer denied the material allegations of the Complaint and was nearly identical to PECO’s Answer to Complaint I.  The Preliminary Objection seeks dismissal of Complaint II because of the pendency of an identical proceeding.  PECO’s Answer (not the Preliminary Objection) was endorsed with a Notice to Plead advising the complainant that she had 20 days to file a written response denying or correcting the enclosed “Motion” of PECO Energy Company. 

On July 28, 2010, the complainant filed a letter with the Secretary in which she again stated that she is not responsible for the outstanding charges.  The complainant stated in the letter that her brother resided at the service address while she was away at school in December 2006.  Along with the letter, the complainant provided a notarized letter, purportedly from her brother who is currently incarcerated in Virginia, in which he admitted his responsibility for the outstanding debt and willingness to assume responsibility for the charges.  The complainant did not respond to PECO’s Preliminary Objection in her letter.  
The Preliminary Objection is ready for decision.
FINDINGS OF FACT

1. The complainant in this proceeding is Alia Slayton, 2729 West Willard Street, Philadelphia, PA  19129.
2. The respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.

3. On April 30, 2010, complainant filed a formal Complaint against PECO Energy Company (PECO or respondent) at Docket No. F-2010-2174147 alleging that she was billed for utility services provided to 2729 W. Willard Street, Philadelphia, PA  19129 that occurred during a period when she was attending school in Maryland.  Complainant stated that she wants PECO to remove these charges from her bill and to charge the person who was living at that address while she was away.
4. On May 18, 2010, PECO filed its Answer denying the material allegations of the Complaint and asserting that the complainant is responsible for a total unpaid balance of $4,930.47 for utility services rendered to the service address.
5. On June 9, 2010, complainant filed a formal Complaint against PECO at Docket No. F-2010-2181788, containing the same allegations as the Complaint filed at F-2010-2174147.
6. On July 6, 2010, PECO filed its Answer and a Preliminary Objection including a Notice to Plead advising the complainant she had 20 days to respond to PECO’s “Motion.”
7. On July 28, 2010, the complainant filed a letter with the Secretary’s Office in which she again disputed her responsibility for the outstanding charges but did not respond to respondent’s Preliminary Objection.

DISCUSSION


The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435  (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  



Therefore, the preliminary objections can be granted only if recovery or relief is not possible after all of the complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.


PECO seeks dismissal based on the pendency of a prior proceeding, 52 Pa. Code § 5.101(a)(6).  


In Complaint I, the complainant checked off the box indicating that “[t]here are incorrect charges on my bill.”  Under the section headed “State the facts of your complaint” the complainant wrote “I am being charge for incorrect charges.  I was not in the house at the time of charges, I was in school in Maryland.  I will notify my school to send my records upon request.”  As relief, the complainant indicated that she wants the Public Utility Commission to “[t]ake all incorrect charges off my bill.  Bill the person that was currently in the house, who made the charges.  Which is not Alia Slayton.”


In Complaint II, the complainant again checked off the box indicating that “[t]here are incorrect charges on my bill.”  Under the section headed “State the facts of your complaint” the complainant wrote “I was attending school 1-2007-2009 in Maryland, I was not living at 2729.  I will be sending paperwork from my school University of Maryland Eastern Shore Soon as I receive my papers.”  As relief, the complainant stated that she would “mail proof of me attending school as soon as I receive my paper from UMES.  I want these charges that I am not responsible for off my bill.”


A review of Complaint II indicates that although the wording of the claim is not identical, the subject is the same.  It chronicles the same events that make up the claim in Complaint I.  



To support a claim of pendency of a prior proceeding, known as lis pendens, 

the moving party must allege and prove that in both actions, "the same parties are involved, the same rights asserted, and the same relief sought." Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982); Commonwealth ex rel. Lindsley v. Robinson, 30 Pa.Cmwlth. 96, 372 A.2d 1258 (1977). This rule was established in Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900): 

A plea of former suit pending must allege that the case is the same, the parties are the same, and the rights asserted and the relief prayed for the same; and, where the truth of the plea can be ascertained by an inspection of the record, the court will determine the question without a reference. Id., 194 Pa. at 593; 45 A. at 671, citing Harrisburg v. Harrisburg City Passenger Ry., 1 Pa. Dist Rep. 192.

Lowenschuss v. Selnick, 471 A.2d 529 (Pa. Super. 1984), 1984 Pa. Super. LEXIS 3816.  See also Dickerson v. Dickersons Overseas Co., 369 Pa. 244, 85 A.2d 102 (1952); Virginia Mansions Condominium Association v. Lampl, 380 Pa.Super. 452, 552 A.2d 275 (1988); Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450, 546 A.2d 114 (1988).  This three-pronged identity test must be applied when a party is seeking to dismiss a claim under the doctrine of lis pendens.  Epstein v. State Farm Mutual Insurance Co., 312 Pa.Super. 542, 459 A.2d 354 (1983), Norristown Automobile Co., Inc. a/k/a Norristown Ford, v. Hand, 562 A.2d 902 (Pa. Super. 1989), 1989 Pa. Super. LEXIS 2453.




From the face of the Complaints, it is certain that the cases are the same, the parties are the same, and the rights asserted and relief sought is the same in both Complaints.  Therefore, Respondent has satisfied the three-pronged test for lis pendens and the Preliminary Objection is granted.  Complaint II is dismissed and Complaint I, scheduled for a hearing to be held on Friday, January 21, 2011, will proceed as scheduled.  

CONCLUSIONS OF LAW

1. The filing of a preliminary objection is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).
2. Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
3. In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.
4. To support a claim of pendency of a prior proceeding, known as lis pendens, the moving party must allege and prove that in both actions, "the same parties are involved, the same rights asserted, and the same relief sought."  Procacina v. Susen, 301 Pa.Super. 392, 394, 447 A.2d 1023, 1025 (1982); Commonwealth ex rel. Lindsley v. Robinson, 30 Pa.Cmwlth. 96, 372 A.2d 1258 (1977); Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900); Lowenschuss v. Selnick, 471 A.2d 529 (Pa. Super. 1984), 1984 Pa. Super. LEXIS 3816.  See also Dickerson v. Dickersons Overseas Co., 369 Pa. 244, 85 A.2d 102 (1952); Virginia Mansions Condominium Association v. Lampl, 380 Pa.Super. 452, 552 A.2d 275 (1988); Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa.Super. 450, 546 A.2d 114 (1988).
5. This three-pronged identity test must be applied when a party is seeking to dismiss a claim under the doctrine of lis pendens.  Epstein v. State Farm Mutual Insurance Co., 312 Pa.Super. 542, 459 A.2d 354 (1983), Norristown Automobile Co., Inc. a/k/a Norristown Ford, v. Hand, 562 A.2d 902 (Pa. Super. 1989), 1989 Pa. Super. LEXIS 2453.

6. The Complaints under Docket Nos. F-2010-2181788 and F-2010-2174147 are the same, the parties are the same and the rights asserted and the relief sought is the same.  
ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objection filed by PECO Energy Company in the case captioned Alia Slayton v. PECO Energy Company at Docket No. F-2010-2181788 is granted;
2. That the Complaint filed by Alia Slayton against PECO Energy Company at Docket No. F-2010-2181788 is dismissed;
3. That the Secretary close the case docketed at Docket No. F-2010-2181788; and 
4. That the Complaint filed by Alia Slayton against PECO Energy Company at Docket No. F-2010-2174147, scheduled for a hearing to be held on Friday, January 21, 2011, proceed as scheduled.  
	Date:
	October 20, 2010
	
	

	
	
	
	Christopher P. Pell
Administrative Law Judge


� Assuming that PECO meant Preliminary Objection instead of Motion, 52 Pa. Code § 5.101(f)(1) provides that “[a]n answer to a preliminary objection may be filed within 10 days of date of service.”
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