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INITIAL DECISION 

Before 

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On February 24, 2010, David L. Fisher and Robert A. Kurrell (Fisher and Kurrell) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint alleged that the electric generation charge on Fisher’s and Kurrell’s electric bill was higher than the 37% increase allowed by the Commission.  The complaint also stated that the Respondent was preventing electric generation suppliers from using its facilities.  The complaint did not request any specific relief.

On March 30, 2010, the Respondent filed an answer to the Fisher and Kurrell complaint.  The answer admitted that the Respondent provides electric service that is billed to a service account in the name of Kurrell.  The answer observed that Fisher does not allege in the complaint that he is authorized to file a complaint on behalf of Kurrell and demanded proof of that authorization.  The answer asserted that the default service rates it charges for electric generation have been approved by the Commission.  The answer denied that the Respondent prevents electric generation suppliers from providing electric generation service in its service territory.  The answer requested that the Commission deny the complaint. 

On March 8, 2010, Kurrell filed a complaint with the Commission against the Respondent.  The complaint alleged Respondent’s rates are excessive and that Kurrell’s electric bill increased by 100%.  The complaint requested that a cap be imposed on his electric bill to prevent any further increases.

On April 6, 2010, the Respondent filed an answer to the Kurrell complaint.  The answer admitted that the Respondent provides electric service that is billed to a service account in the name of Kurrell.  The answer observed that Fisher and Kurrell previously filed a complaint for the same address and account number.  The answer asserted that the default service rates it charges for electric generation have been approved by the Commission.  The answer asserted that Kurrell is a budget billing customer whose bill was adjusted in January 2010 for generation and distribution charges.  According to the answer, these budget billing adjustments caused a substantial portion of the increase in Kurrell’s electric bill.  The answer requested that the Commission deny the complaint.

Also on April 6, 2010, the Respondent filed a motion to consolidate the two complaints.  The motion alleged that the two complaints involve the same service address and same customer account.  In addition, the complaints both raised issues regarding the Respondent’s recent default service rate increase.  The motion concluded that it would be more efficient to resolve the issues set forth in the two complaints in one consolidated proceeding.  The motion requested that the Commission enter an order consolidating the two complaints.

By hearing notice dated August 18, 2010, the Commission scheduled a telephonic hearing for this matter on September 28, 2010 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on August 25, 2010 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  Also by order dated August 25, 2010, I granted the motion to consolidate and directed that the two complaints be consolidated for purposes of hearing and decision since they involved common questions of law and fact. 

I conducted the telephonic hearing as scheduled on September 28, 2010.  Kurrell appeared pro se and presented testimony.  John H. Isom, Esquire represented the Respondent, which presented one witness who sponsored one exhibit that I admitted into the record.  The initial hearing resulted in a transcript of twenty-four pages.  The record closed on October 20, 2010, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT


1.
Mr. Kurrell has resided at 559 Treva Road, Paxtinos, Pennsylvania since 2002.  (N.T. 6)  

2.
Mr. Kurrell resides at that address with three other adults.  (N.T. 7)  

3.
The residence is a four bedroom, single family house.  (N.T. 7)  

4.
In September 2007 Mr. Kurrell’s monthly electric bill was $248.85.  (N.T. 7-8)  

5.
In January 2010, Mr. Kurrell’s electric bill had increased to $336.17 for approximately the same electric usage.  (N.T. 8)  

6.
After he received his bill in January 2010, Mr. Kurrell changed providers and began receiving generation supply from Dominion Energy Solutions.  (N.T. 8)


7.
In 1996, the General Assembly passed the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa.C.S. §§2801-2812.  (N.T. 14)  
DISCUSSION

The complainants in this proceeding have the burden of proof to show that the respondent is responsible or accountable for the problem described in the complaints.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976)  The complainants must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet their burden of proof, the complainants must present evidence more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950)  In this case, the complaints alleged that the electric generation charge on Fisher’s and Kurrell’s electric bill was higher than the 37% increase allowed by the Commission.  The complaints alleged Respondent’s rates are excessive and that their electric bill increased by 100%.  The complaints requested that a cap be imposed on the electric bill to prevent any further increases.  The complaints also stated that the Respondent was preventing electric generation suppliers from using its facilities. 


The Public Utility Code at 66 Pa. C.S. §1309 provides that a customer may file a complaint alleging that a rate charged by a public utility is unjust, unreasonable or illegal.  When a customer files such a complaint, the customer bears the burden of establishing that the rate is unjust, unreasonable or illegal.  If the customer demonstrates that the rate is unlawful, the Commission must set just and reasonable rates that would be applicable to the complaining customer and other customers similarly situated.  Pennsylvania Elec. Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)


In support of the contention that the Respondent’s rate is unjust, unreasonable or unlawful, Kurrell testified that he has resided at 559 Treva Road, Paxtinos, Pennsylvania since 2002.  (N.T. 6)  He resides at that address with three other adults.  (N.T. 7)  The residence is a four bedroom, single family house.  (N.T. 7)  


Kurrell stated that since January 2010, his electric bill has changed significantly.  (N.T. 7)  In September 2007 his monthly electric bill was $248.85.  (N.T. 7-8)  In January 2010, his electric bill had increased to $336.17 for approximately the same electric usage.  (N.T. 8)  Kurrell testified that after he received his bill in January 2010, he changed providers and began receiving generation supply from Dominion Energy Solutions.  (N.T. 8)  Kurrell believes that even though he has changed electric generation suppliers, the amounts that the Respondent is billing him are too high.  (N.T. 10-11)  Kurrell requested that the Commission review the Respondent’s increase to assure that it is charging the proper amounts.  (N.T. 11-12)  


Kurrell also testified that some electric generation suppliers do not provide service in the Respondent’s service territory.  (N.T. 9)  Kurrell contends that the Respondent is preventing these suppliers from competing in its service territory.  (N.T. 9)  Kurrell’s contentions are without merit.  I will address each contention in turn 


With regard its generation rate, the Respondent’s witness, Joseph Kleha, testified that in 1996, the General Assembly passed the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa.C.S. §§2801-2812.  (N.T. 14)  The Competition Act led to the increase in Kurrell’s rate for electric generation.  (N.T. 6)  In order to thoroughly explain the Respondent’s actions regarding Kurrell’s electric generation rates, I will provide a brief explanation of the Competition Act.  
The General Assembly passed the Competition Act in order to encourage competition in the generation of electricity, reduce electricity rates, encourage business and industry in the Commonwealth, and maintain safe, affordable, and reliable transmission and distribution services.  The General Assembly passed the Competition Act in order to encourage competitive retail and wholesale markets, while also providing significant cost savings and rate protections to customers.  In order to ensure that this transition benefited all customers, while protecting the Commonwealth’s ability to compete in the national and international marketplace for industry and jobs, the Competition Act contains specific provisions to ensure continued safe and affordable service for all customers.  66 Pa.C.S. §§2802(7), (8), and (11)  
The Competition Act acknowledges that some consumers may choose not to or may be unable to purchase power from an alternate supplier.  For that reason, the Competition Act charges each Electric Distribution Company (EDC) with providing electricity to these customers as a Provider of Last Resort (POLR) both during and after the transition period.  66 Pa.C.S. §§2802(16) and 2807(e)  Similarly, to ensure the continued supply of safe and reliable electric service to customers, the Competition Act placed “caps” on the level of transmission, distribution and generation rates  an EDC could charge to customers during the transition period.  66 Pa.C.S. §2804  
In exchange for these customer protections, the EDCs received benefits to account for the elimination of the traditional electric utility monopoly.  The Competition Act anticipated that the switch from regulation to competition might create costs not recoverable at market rates; so the Competition Act permitted EDCs to recover these stranded costs during the transition period.  66 Pa.C.S. §2808  In return for receiving capped rates from the EDCs during the transition period, ratepayers accessing the EDC’s transmission or distribution network were required to remit Competitive Transition Charges (CTCs) relating to stranded costs.  66 Pa.C.S. §§2804, 2808

In remitting stranded costs to the EDCs, ratepayers, in theory, secured the opportunity to procure competitively priced generation with the assurance that the EDC would provide a backstop through the provision of POLR service at agreed-upon rates for a set period.  Conversely, for meeting this POLR obligation at capped rates, the EDCs were ensured full collection of their stranded costs stemming from electric restructuring.  The provision of rate caps and guaranteed POLR service for ratepayers combined with the ability of EDCs to collect stranded costs from these ratepayers ensured that both ratepayers and EDCs received benefits from the restructuring bargain.

In order to implement the terms and conditions of the Competition Act, each EDC was required to file a Restructuring Plan setting forth proposals that would ensure compliance with the mandates of the Competition Act.  66 Pa.C.S. §2806(d)  Pursuant to these requirements, the Respondent submitted a Restructuring Plan to the Commission for review and approval.



In 1998, the Commission approved a settlement of the Respondent’s restructuring proceeding.  The settlement provided that all rates, including Kurrell’s, were subject to caps on their distribution and transmission rates through December 31, 2004 and caps on their generation rates through December 31, 2009.  The Commission approved these provisions by order entered August 27, 1998 at Docket No. R-00973954.  


Having provided a brief explanation of the Competition Act, I will now address the electric generation rates the Respondent charged Kurrell.  With regard to generation rates, Mr. Kleha explained that in 2007, the Commission approved a settlement of the Respondent’s request to implement a Competitive Bridge Plan (CBP) to purchase generation supply to meet its default service obligations in 2010.  (N.T. 14)  The Respondent made two purchases in 2007, two purchases in 2008 and two purchases in 2009.  (N.T. 14)  The Commission approved all of the Respondent’s purchases.  (N.T. 14-15)  The average of these purchases became the default service generation supply rate for customers who did not choose an electric generation supplier.  (N.T. 15)  Mr. Kleha testified that the Respondent has charged Kurrell the rate for the default service generation supply authorized by its tariff.  (N.T. 17)  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because it must bill Kurrell pursuant to its tariff.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303


Here the Commission approved the Respondent’s tariff changes.  (N.T. 17)  This approval came after the Commission issued the order on May 17, 2007 approving the CBP.  


The Respondent’s witness, Mr. Kleha, also provided information on Kurrell’s account and billing history.  (PPL Ex. 1)  According to the Respondent’s records, Kurrell is a budget billing customer.  (N.T. 19)  The account shows that Kurrell used between 2,500 and 3,500 kWh for the period from September 2006 to the present.  (N.T. 17, PPL Ex. 1)  Mr. Kleha explained that because Kurrell used more than the 1,000 kWh per month that the average residential customer used, the percentage increase on his electric bill was higher than the 30% average calculated by the Respondent.  (N.T. 17-18)  The account statement shows that on February 24, 2010, the Respondent sent Kurrell the first bill showing Dominion Energy Solutions as the generation supplier.  (N.T. 19)  According to the Respondent’s records, Kurrell’s account is current.  (N.T. 19, PPL Ex. 1)  Based on the evidence produced, I conclude that Kurrell has failed to establish by a preponderance of the evidence that the Respondent is charging him a rate that is not authorized by the Commission or that the Respondent is incorrectly billing him for electric service.  


With regard to Kurrell’s contention that the Respondent is preventing suppliers from competing in its service territory, Mr. Kleha testified that the Commission licenses electric generation suppliers.  (N.T. 18)  Mr. Kleha stated that there are currently forty-three electric generation suppliers operating in the Respondent’s service territory, ten of which offer electric generation service to residential customers.  (N.T. 18)  Mr. Kleha asserted that the Respondent does not participate in the Commission’s approval process for electric generation suppliers.  (N.T. 18)  Therefore, the Respondent has no control over which electric generation suppliers operate in its service territory.  I agree.


The Commission’s regulations at 52 Pa. Code §§54.31-54.43 set forth the Commission’s application procedure for electric generation suppliers.  The regulation at 52 Pa. Code §54.32 states that an electric generation supplier may not offer electric generation service until the Commission grants it a license.  The regulation at 52 Pa. Code §54.37 provides that the Commission will issue a license to an electric generation supplier if the Commission determines that the applicant is fit, willing and able to properly perform the service proposed in compliance with Commission regulations.  Based on the evidence produced, I conclude that Kurrell has failed to establish by a preponderance of the evidence that the Respondent is preventing electric generation suppliers from competing in the Respondent’s service territory.  
In summary, Kurrell did not produce any evidence to support his contentions.  The Complainant’s testimony consisted only of assertions.  These assertions, no matter now honest or strong cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  Even a pro se complainant must provide relevant and necessary information.  Kurrell proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of  Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of  Review, 494 A.2d 1081 (Pa. 1985) 

Based on the evidence produced, I therefore conclude that Kurrell has failed to establish by a preponderance of the evidence that the Respondent is charging him a rate that is not authorized by the Commission, that the Respondent is incorrectly billing him for electric service or that the Respondent is preventing electric generation suppliers from competing in the Respondent’s service territory.  Since Kurrell has failed to establish the allegations set forth in the complaints, I will deny the complaints and enter the following order. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §§332(a) and 1309, the burden of proof in this proceeding is on the complainants.



3.
Kurrell has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §§332(a) and 1309
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of David L. Fisher and Robert A. Kurrell against PPL Electric Utilities Corporation at Docket No. C-2010-2160921 is hereby denied.

2. That the complaint of Robert A. Kurrell against PPL Electric Utilities Corporation at Docket No. C-2010-2164071 is hereby denied.



3.
That the record at Docket No. C-2010-2160921 is marked closed.



4.
That the record at Docket No. C-2010-2164071 is marked closed.

Date:
October 22, 2010
______________________________



David A. Salapa



Administrative Law Judge
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