BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joanne Bengough					:
							:
	v.						:		C-2009-2137361
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		This decision grants a motion to dismiss the complaint that Joanne Bengough (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on October 9, 2009 against Philadelphia Gas Works (PGW or Respondent).  

On October 9, 2009, the Complainant filed a formal complaint with the Commission against the Respondent.  The Complainant alleged that she had fallen behind in her payments for natural gas service to PGW because of the deterioration of her health.  Complainant further alleged that due to her health problems she was incommunicado from April to September 2009 and had not received some of her bills.  Complainant requested a payment plan and to stay on “Cap and Budget Billing.”

		On November 6, 2009, PGW filed an answer to the complaint, denying that the Complainant did not receive monthly bills for gas usage, denying any prior enrollment on the part of the Complainant in PGW’s Customer Responsibility Program, and contending that the Commission’s Bureau of Consumer Services (BCS) had issued a decision on September 28, 2009, concluding that PGW gave Complainant proper notice prior to terminating gas service.  PGW Answer at 1-2.

This case was assigned to me as Presiding Officer on September 17, 2010.  On September 27, 2010, a hearing was held in the fourth floor offices of the Commission in Philadelphia, Pennsylvania.

		For reasons which will be set forth below, the Complainant failed to appear and counsel for PGW made a motion to dismiss the complaint.  For the reasons set forth below, I granted the motion and dismissed the complaint pursuant to 52 Pa. Code § 5.103(d)(2).  

DISCUSSION

		In this formal complaint, Ms. Bengough alleged her inability to pay her gas bills and requested a payment arrangement. As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant. 66 Pa. C.S. § 332(a)  Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them. This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  A customer who files a complaint before the Commission has an affirmative duty to make himself or herself available to participate in hearings on the complaint. Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993, 52 Pa. Code § 1.24(a).  Furthermore, Section 332(f) of the Public Utility Code, 66 Pa. C.S.A. § 332(f) provides in relevant part: “Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . .”

		Unfortunately, this case is not simply a “failure to prosecute.”  This case involves the abatement of a cause of action due to the death of the Complainant, Ms. Bengough.

		In this case, the Complainant, Joanne Bengough, died on March 3, 2010.  We know this because a hearing notice sent to Ms. Bengough on August 27, 2010, and a corrected hearing notice sent to Ms. Bengough on September 1, 2010, were both returned to the Secretary of the Commission by the United States Postal Service marked “Deceased.”  Tr. at 5.  Looking further into the matter, I found that an obituary had been published in both the Philadelphia Inquirer and the Philadelphia Daily News on March 7, 2010, stating that Ms. Bengough had died on March 3, 2010.  A copy of that obituary was admitted as ALJ Exhibit 1 without objection from PGW.  Tr. at 5.  Agreeing that Ms. Bengough had died, counsel for PGW moved to dismiss her complaint but stated  that her account remains open and that PGW has contacted the residents at the service address asking them to make application for service.  Tr. at 6.

The Commission regulation at 52 Pa. Code § 5.103 governs motions for a ruling or relief and reads, in part, as follows:  

[bookmark: 5.371.]5.103. Motions.

[bookmark: 5.103.](a)	 Scope and content. A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3 (relating to rules of administrative practice and procedure; and special provisions). A motion must set forth the ruling or relief sought, and state the grounds therefore and the statutory or other authority upon which it relies. 

(b)	Presentation of motions. A motion may be made in writing at any time, and a motion made during a hearing may be stated orally upon the record . . .

(d)	Rulings on motions. 

(1)	The presiding officer is authorized to rule and will rule upon motions: 

(i)	Not formerly acted upon by the Commission prior to the commencement of the hearing where an immediate ruling is essential in order to proceed with the hearing. 

(ii)	Filed or made after the commencement of the hearing and prior to the submission of a decision in the proceeding. 

(2)	A motion made during the course of hearing, which if granted would otherwise dispose of parties’ rights, should be acted upon by the presiding officer prior to taking further testimony if, in the opinion of the presiding officer, the action is warranted. 

[bookmark: 5.372.]****************
	
		Given the fact that the Complainant, Ms. Bengough, died prior to hearing, her complaint has abated, and PGW’s motion to dismiss her complaint is appropriate.  As a general principle, causes of action abate upon the death of a complainant, though it is possible that the matter might be revived by survivors.  See Freeman v. Giacomo Costa Fu Andrea, 282 F.Supp. (E.D. Pa 1968); Johnson v. Peoples First Nat’l. Bank & Trust Co., 394 Pa. 116, 145 A.2d 716 (1958).  

		Granting PGW’s motion to dismiss is in the public interest.  Dismissing Ms. Bengough’s complaint recognizes the unfortunate reality that she is beyond prosecuting this matter.  That being said, I will enter an order granting the motion to dismiss without prejudice to the estate of Ms. Bengough should her executor or personal representative wish to attempt to revive the complaint.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  

		2.	The Complainant, Joanne Bengough had the burden of proof in this case but was unable to go forward or to carry that burden. 66 Pa. C.S. § 332(a).

		3.	 As a general principle, causes of action abate upon the death of a complainant, though it is possible that the matter might be revived by survivors.  See Freeman v. Giacomo Costa Fu Andrea, 282 F.Supp. (E.D. Pa 1968); Johnson v. Peoples First Nat’l. Bank & Trust Co., 394 Pa. 116, 145 A.2d 716 (1958).  


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Philadelphia Gas Works to dismiss the formal complaint of Joanne Bengough at Docket No. C-2009-2137361 is granted.

		2.	 That the complaint filed by Joanne Bengough against Philadelphia Gas Works at Docket No. C-2009-2137361 is dismissed without prejudice due to the death of the complainant and the consequent abatement of her claim.

		3.	That the record at Docket No. C-2009-2137361 is marked closed.


Date: October 20, 2010				____________________________________
							Dennis J. Buckley
							Administrative Law Judge
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