BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.



:








:



v.




:

C-2009-2133609








:

XO Communications Services, Inc. 


:

ORDER GRANTING PETITION FOR PROTECTIVE ORDER
I.
INTRODUCTION


On October 27, 2010, Core Communications, Inc. (“Core” or “Complainant”) filed a Petition for Protective Order (“Petition”) and proposed attached Protective Order (attached Exhibit A), pursuant to 52 Pa. Code §5.423.  The Petition indicated that the proposed Protective Order was unopposed by XO Communications Services, Inc. (“XO”).  On October 29, 2010, I requested additional information to support entry of a protective order as sought by Core, and accordingly, Core filed a Supplemental Petition on October 29, 2010.  This matter is now ready for a ruling.
II.
DISCUSSION  



Pursuant to 52 Pa. Code §5.423(a), a proponent of a protective order must demonstrate that the potential harm of providing public access to certain information would be substantial and outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or confidential information is to apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order should issue, the presiding officer is to consider, among other relevant factors, the following:  (1) the extent to which the disclosure would cause unfair economic or competitive damage; (2) the extent to which the information is known by others and used in similar activities; (3)  the worth or value of the information to the participant and to the participant’s competitors; (4) the degree of difficulty and cost of developing the information; and (5) other statutes or regulations dealing specifically with disclosure of the information.


A typical protective order permits a non-producing party’s expert to have access to confidential or proprietary information of a producing party for purposes of litigation, so long as the expert is not a competitor as described in 52 Pa. Code §5.423(d).  It is customary that the expert sign a written acknowledgment of nondisclosure, as set forth in an appendix (designated as Appendix A) attached to the protective order.  The protective order also typically provides for the placement of proprietary or confidential information in a non-public record.  52 Pa. Code §5.423(b).  Available restrictions for these protective orders, in the normal course, are listed in 52 Pa. Code §5.423(c). 


In addition, parties have the opportunity to seek a higher level of protection for information that would be designated as “Highly Confidential.”  For example, “Highly Confidential” material could require that the requesting party provide a written request to the producing party before that material is disclosed to other than counsel of record.  Disputes could be submitted to the presiding officer for resolution.  Counsel could be permitted to make copies of “Highly Confidential” documents for exhibit purposes, regardless of whether these documents are ultimately made available to witnesses other than counsel of record.  These more restrictive rules are to be issued only in extraordinary circumstances and only when the party demonstrates that a greater restriction is necessary “to avoid severe and extreme prejudice.”  52 Pa. Code §5.423(e).   


In its Petition, Core sought a Protective Order which provides for two (2) levels of protection:  Proprietary and Highly Confidential.  In support of its request, Core indicated that disclosure of confidential and/or commercially sensitive information (designated as Proprietary and/or Highly Confidential) to the public, including competitors, would cause substantial harm to the parties.  Core is of the view that competitors could use this information to price their services or develop marketing strategy to unfairly compete with the parties.  As Core and XO apparently do not have similar information regarding all of their potential competitors, it would be unfair and inequitable to require disclosure of this information.  Thus, Core concluded that the potential harm to itself and XO from disclosure outweighs the public’s interest in having free and open access to this information.  It asserted that limitations on disclosure will not prejudice the rights of the parties, will not frustrate the ability of the public to have access to information that is not publicly available in the normal course of business, and will facilitate the prompt and fair resolution of this proceeding. 


Specifically with respect to Highly Confidential Information, Core asserted that, without this additional layer of protection, the producing party’s competitor may gain access to extremely competitively sensitive information which, once known, would be difficult to dismiss or ignore and would harm the ability of the producing party to conduct business.  Thus, an additional layer of protection is necessary to avoid severe and extreme prejudice.  This “Highly Confidential” designation, according to Core, is also a reasonable way to ensure that the parties and the Commission are informed about the level of sensitivity of the confidential information that is produced.  


Core also asserted that the text of the proposed Protective Order was substantially identical to Protective Orders entered in other proceedings, including a similar complaint proceeding by Core against AT&T Communications of PA, LLC and TCG Pittsburgh, Inc., at Docket Nos. C-2009-2108186 and C-2009-2108239.  It indicated that the litigation process would be facilitated by adoption, at the earliest opportunity, of the proposed Protective Order to govern the treatment of proprietary materials.  


I have reviewed Core’s Petition and proposed Protective Order and find that the criteria set forth in 52 Pa. Code §5.423(a) have been met as the potential harm of providing public access to sensitive competitive information would be substantial and outweighs the public’s interest in free and open access to the administrative hearing process.  In addition, the higher level of protection is necessary due to the extremely competitive nature of telecommunications services to avoid severe and extreme competitive prejudice under 52 Pa. Code §5.423(e).
III.
ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:



1.
That the Petition for Protective Order of Core Communications Inc. is granted.


2.
That a Protective Order as set forth in Exhibit A to the Petition be issued in conjunction with this Order, which accommodates the concerns expressed herein.
Date:
November 1, 2010



__________________________________








Kandace F. Melillo


Administrative Law Judge
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