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I.	HISTORY OF THE PROCEEDING

		On March 31, 2010, PECO Energy Company (PECO or respondent) filed with the Pennsylvania Public Utility Commission (Commission) Supplement No. 2 to Tariff Electric – Pa. P.U.C. No. 4 to become effective May 30, 2010.  Supplement No. 2 contained proposed changes in rates, rules and regulations calculated to produce approximately $316.4 million in additional electric distribution revenues, or approximately 7% over the level of total electric distribution revenue anticipated for the future test year ending December 31, 2010.  Separately, PECO filed an Entry of Appearance on behalf of Anthony E. Gay, Esq., Jack R. Garfinkle, Esq., Thomas P. Gadsden, Esq., Anthony DeCusatis, Esq., and Catherine G. Vasudevan, Esq.

		On April 7, 2010, the International Dark Sky Association (IDA) filed a Petition to Intervene. 

		On April 12, 2010, the International Brotherhood of Electrical Workers Local 614, AFL-CIO (Local 614) filed a Petition to Intervene.

		On April 16, 2010, Dominion Retail Inc. (Dominion Retail) filed a Petition to Intervene.

		On April 20, 2010, the Office of Small Business Advocate (OSBA) filed a Public Statement, a Notice of Appearance on behalf of Sharon Webb, Esq., and a formal Complaint.  The Complaint was docketed at C-2010-2171342.

		On April 22, 2010, Johnnie E. Simms, Esq., and Adeolu A. Bakare, Esq., entered a Notice of Appearance on behalf of the Commission’s Office of Trial Staff (OTS).

		On April, 26, 2010, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of Candis A. Tunilo, Esq., and Tanya J. McCloskey, Esq., on behalf of Irwin A. Popowsky, Esq., the Consumer Advocate, and a formal Complaint.  The Complaint was docketed at C-2010-2172183.

		On May 14, 2010, Tenant Union Representative Network (TURN) and Action Alliance of Senior Citizens of Greater Philadelphia (Action Alliance) (collectively, TURN et al.) filed a formal Complaint.  The Complaint was docketed at C-2010-2176148.

		By Order entered on May 20, 2010, the Commission instituted a formal investigation to determine the lawfulness, justness and reasonableness of the existing and proposed rates, rules, and regulations and assigned the proceeding to the Office of Administrative Law Judge for resolution.  Pursuant to Section 1308(d) of the Public Utility Code, 66 Pa.C.S.A. § 1308(d), Supplement No. 2 to Tariff Electric - Pa. P.U.C. No. 4 was suspended by operation of law until December 31, 2010.

		By Hearing Notice dated May 20, 2010, a prehearing conference was scheduled for June 9, 2010 in Harrisburg, and the matter was assigned to us.  

		On May 20, 2010, the Philadelphia Area Industrial Energy Users Group (PAIEUG) filed a formal Complaint.[footnoteRef:1]   The Complaint was docketed at C-2010-2177849. [1:  	For the purpose of this proceeding, the members of PAIEUG, listed on Attachment A to its Complaint and updated on June 24, 2010, are Abington Health System, Air Liquide Industrial U.S. LP, The Boeing Company, Albert Einstein Healthcare Network, Inc., Aria Health System, Building Owners & Managers Association of Philadelphia, GlaxoSmithKline, Kimberly-Clark Corporation, Magee Rehabilitation Hospital, Mainline Health System, Merck & Co., Inc., Sanofi-Aventis, St. Joseph’s University, Temple University, Thomas Jefferson University, Thomas Jefferson University Hospital, Inc., United States Steel Corporation, Ursinus College and Villanova University.  ALJ Chestnut informed all parties that her daughter is currently employed by Merck as a staff engineer; no party objected to her continued participation in this proceeding.] 


		On May 21, 2010, we issued a Prehearing Conference Order, directing the parties to comply with various procedural requirements in connection with the scheduled prehearing conference.

		On May 21, 2010, the City of Philadelphia filed a Petition to Intervene.

		On May 26, 2010, Citizens for Pennsylvania’s Future, Joy Bergey, Christine Knapp and Henry Rowan (collectively, PennFuture et al.) filed a Petition to Intervene.

		
		On May 28, 2010, the Trustees of the University of Pennsylvania and the Hospital at the University of Pennsylvania (collectively, UPENN) filed a formal Complaint.  The Complaint was docketed at C-2010-2178725.

		In addition to Rate Protests filed by individuals, a number of customers filed individual Complaints.  These include Ryan Miller (C-2010-2167594); Craig Vorwald (C-2010-2171229); Cynthia Gallagher (C-2010-2177260); Rita Griggs (C-2010-2179769), Robert Chase (C-2010-2182185), William Kazimer (C-2010-2183018), William Esbiornson (C-2010-2196250) and Shirley T. White (C-2010-2204439).[footnoteRef:2]  [2:  	A Complaint filed by Edward W. Leisenring, C-2010-2175072, was withdrawn by letter received on May 27, 2010.  By Order entered June 2, 2010 we directed that Mr. Leisenring be removed from the service list, in accordance with his request, pending processing of his letter of withdrawal.  Mr. Leisenring’s Complaint was closed by Secretarial letter dated July 2, 2010.
] 

	
		On June 7, 2010, the Commercial Group filed a Petition to Intervene. [footnoteRef:3] [3: 	 For the purpose of this proceeding, the members of the Commercial Group, listed on Attachment A of its Petition to Intervene, are BJ’s Wholesale Club, Inc., Sam’s East, Inc. and Wal-Mart Stores East, LP.] 


		On June 8, 2010, PECO filed a Certificate of Service of Supplemental Direct Testimony with the Secretary and served PECO St. 2S on the parties of record as of that date.

		The prehearing conference was held on June 9, 2010 in Harrisburg as scheduled.  Present through counsel in Harrisburg were respondent PECO, OTS, OCA, OSBA, PAIEUG, Dominion Retail, the Commercial Group, UPENN, Local 614, TURN et al., PennFuture et al. and Philadelphia.  All in attendance filed and served prehearing memoranda.  No individual complainants participated in the prehearing conference.  At the prehearing conference, the Petitions to Intervene of IDA, Local 614, Dominion Retail, Philadelphia, PennFuture et al. and the Commercial Group were granted, PECO’s Motion for a Protective Order was granted over Philadelphia’s concerns with paragraph 14 of the proposed protective order, discovery and other procedural requirements were addressed, and a litigation and briefing schedule was established.  The actions taken at the prehearing conference were memorialized in our Prehearing Order #1 dated June 15, 2010.  Additionally, on June 21, 2010, we issued a Protective Order.
	
		On June 30, 2010, Leo Smith, the Northeast Regional Director for IDA, filed a Motion to Withdraw IDA’s Petition to Intervene because the attorney representing IDA had withdrawn as counsel and IDA could not secure replacement counsel.  We granted IDA’s Motion to Withdraw in an Interim Order dated July 6, 2010.

		On June 30, 2010, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United (PCOC) filed a formal Complaint.  The Complaint was docketed at C-2010-2185289.

In order to allow the company’s customers the opportunity to express their concerns or opinions regarding the pending rate increase request, public input hearings were held on June 28, 2010 at 10:00 a.m. (at the Free Library of Philadelphia), on June 28, 2010 at 6:00 p.m. (at the Community Academy of Philadelphia), on June 29, 2010 at 6:00 p.m. (at the Township of Worcester Community Hall) and on June 30, 2010 at 6:00 p.m. (at the Ridley Township Municipal Marina).  Present and participating through counsel at all four public input hearings were PECO, OCA and OTS.  Also, counsel for TURN et al. appeared at both June 28, 2010 public input hearings, and counsel for Philadelphia appeared at the 10:00 a.m. June 28, 2010 public input hearing.  In total, thirty-two people testified (fourteen at the first session, three at the second session, nine at the third session and six at the fourth session), two of whom (Mr. Kazimer and Ms. White) filed formal Complaints.

		Pursuant to the litigation schedule established in Prehearing Order #1, written direct testimony and exhibits were served on us and the parties by OTS, OCA, OSBA, PAIEUG, the Commercial Group, UPENN, Local 614, TURN et al., PCOC, Philadelphia and Mr. Stubbe on July 7, 2010.

		On July 13, 2010, the Philadelphia Housing Authority (PHA) filed a Petition to Intervene.  As the Petition was not contested, it was deemed granted pursuant to Prehearing Order #1.

		On July 19, 2010, Stanley Stubbe filed a Petition to Intervene.  As the Petition was not contested, it was deemed granted pursuant to Prehearing Order #1.
		On July 21, 2010, UPENN sent us a letter withdrawing its formal Complaint as well as the direct testimony and exhibits served on July 7, 2010.  UPENN’s Complaint was closed by Secretarial letter dated July 22, 2010.

		Rebuttal testimony and exhibits were served on us and the parties on August 3, 2010 by the Commercial Group, OSBA, OCA, Philadelphia, PAIEUG, TURN et al./PCOC and PECO.  Surrebuttal testimony was served on August 12, 2010 by OCA, OSBA, OTS, PAIEUG and PECO.

		As the parties informed us on August 13, 2010 that they had reached agreement on all but one of the issues involved in this proceeding, we agreed to cancel the hearing scheduled for August 16, 2010.  We cancelled the remaining hearing days after the parties informed us that they wanted to waive cross-examination and submit briefs on the remaining unresolved issue.

		On August 31, 2010, PECO filed and served a Joint Petition for Partial Settlement of Rate Investigation (Joint Petition or Partial Settlement).  Signatories to the Joint Petition include PECO, OCA, OSBA, Philadelphia, PAIEUG, PCOC, Dominion Retail, OTS, Local 614, TURN et al., and the Commercial Group.  Although not signatories to the Joint Petition, PennFuture et al., PHA and Mr. Stubbe, the other parties to this case, authorized the Joint Petitioners to represent that they do not oppose the settlement.

		Separately, also on August 31, 2010, the settling parties filed a Stipulation and Motion for Admission of Testimony and Exhibits.  The settling parties stipulated to the authenticity of the statements and exhibits listed in the Stipulation, waived the opportunity to conduct cross-examination and requested that the statements and exhibits be admitted into the record.  By Order Granting Motion to Admit Testimony and Exhibits dated September 15, 2010, the Stipulation, statements and exhibits were admitted into the record of this proceeding.

		By letter dated September 2, 2010, we informed the complainants of record as of that date (each of whom had been served with the Settlement Petition) of the partial settlement agreement and requested that they indicate, by no later than September 12, 2010, if they wished to join, oppose or take no position on the proposed partial settlement.  We also enclosed a signature page that the complainants could sign and return to us if they wished to join in the partial joint settlement petition.  We did not receive any responses. 

		The record in this proceeding consists of the transcripts of the prehearing conference and the public input hearings, PECO’s filing, the statements and exhibits sponsored by the parties (and the related Stipulation) which were admitted into the record through the September 15, 2010 Order and several exhibits presented at the various public input hearings.  The Joint Petition for Partial Settlement of Rate Investigation, with its appendices, will be admitted into the record through this Recommended Decision.

		The parties’ position is that the proposed partial settlement, including the settlement rates, is fair, just, reasonable, non-discriminatory, lawful and in the public interest.  We agree.  The partial settlement terms appear to be a fair and reasonable resolution of the various issues, and appropriately balances the interests of the company and its customers.  Therefore, the Joint Petition for Partial Settlement of Rate Investigation should be approved without modification by the Commission as expeditiously as possible.  The parties, and the counsel representing them, are to be commended for their outstanding efforts and diligence in this proceeding.

II.	THE PROPOSED PARTIAL SETTLEMENT

		The Joint Petition for Partial Settlement of Rate Investigation is a document signed by the PECO, OCA, OSBA, Philadelphia, PAIEUG, PCOC, Dominion Retail, OTS, Local 614, TURN et al., and the Commercial Group, a majority of the active parties.  A footnote in the Joint Petition indicated that PennFuture et al., PHA and Mr. Stubbe, who were active parties to this case but not signatories to the Joint Petition, authorized the Joint Petitioners to represent that they do not oppose the partial settlement.  Exhibit 1 of the Joint Petition is the proposed tariff supplement (settlement rates) (clean and black-line versions).  Exhibit 2 is the proof of revenues.  Exhibit 3 is the proposed revenue allocation.  Exhibit 4 is the universal 


service terms and conditions.  Statement A is PECO’s Statement in Support.  Statement B is OCA’s Statement in Support.  Statement C is OSBA’s Statement in Support.  Statement D is OTS’s Statement in Support.  Statement E is PAIEUG’s Statement in Support.  Statement F is Local 614’s Statement in Support.  Statement G is Dominion Retail’s Statement in Support.
Statement H is Philadelphia’s Statement in Support.  Statement I is TURN et al.’s Statement in Support.  Statement J is PCOC’s Statement in Support.  Statement K is the Commercial Group’s Statement in Support.

		The principal terms and conditions of the proposed partial settlement, contained in Section II of the Petition, Paragraph 7 (the original numbering is maintained here for ease of reference) provide that:
[bookmark: _Toc269303557]
Revenue Requirement

	Upon the Commission’s approval of this Settlement, PECO will be permitted to charge, effective for service rendered on and after January 1, 2011, the Settlement Rates set forth in the Tariff Supplement attached hereto as Exhibit 1.  The Settlement Rates are designed to produce an annual distribution revenue increase of  $198.3 million, and an annual transmission revenue increase of $26.7 million as shown on the proof of revenues attached hereto as Exhibit 2.  The increase in annual operating revenue is in lieu of the as-filed net increase of approximately $289.7 million for distribution and $26.7 million for transmission. 

[bookmark: _Toc269303558]Revenue Allocation and Rate Design

The Joint Petitioners agree to the terms set forth in Exhibit 3 attached hereto.

The customer charge for Rates R and RH will be $7.25 per month, as opposed to the requested customer charge of $8.10 per month.  The Company’s other proposed residential rate design changes are adopted.

The distribution rate for customers taking service under PECO’s LILR rate as of April 1, 2010 shall be set at 50% of the full HT rate in 2011, 75% in 2012, and full HT rates in 2013.

The auxiliary service rider rate for back-up power and maintenance power shall be at 33% of the full HT rate for 2011, 66% for 2012, and full HT rates in 2013.  This three-year phase in of the HT rate applies to both distribution and transmission charges for customers taking service under the auxiliary service rider.

The HT, PD, and GS Night Service Riders (“NSR”) shall remain in place until the next electric distribution base rate case.  The percent increase applied to the NSR demand charge for HT, PD, GS shall be the same as the percent increase in the HT demand charge.

The Company’s proposed Transmission Service Charge (“TSC”), Generation Supply Working Capital (“GSWC”) and Transmission Cost Working Capital (“TCWC”) riders shall be implemented as proposed.

[bookmark: _Toc269303559]Smart Meters

PECO agrees to withdraw its proposal to unbundle its metering costs.

PECO has been awarded a $200 million grant in American Recovery and Reinvestment Act (“ARRA”) funds for smart meter and smart grid projects.  The Company shall allocate the portion of the ARRA grant related to Act 129 smart meter costs consistent with the allocation of smart meter costs in the smart meter surcharge.

In order to meet the Commission’s requirement in Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944, PECO will use a common equity return rate of 10.00% for purposes of computing its smart meter charge.  The 10.00% return on common equity is limited solely to the smart meter surcharge and does not reflect any Joint Petitioner’s position with respect to PECO’s overall current cost of common equity.

[bookmark: _Toc269303560]Universal Services

The Joint Petitioners agree to the terms set forth in Exhibit 4 attached hereto.  PECO’s proposed changes to the Universal Service Fund Charge and annual reconciliation mechanism, as set forth in its March 31, 2010 filing and Supplement No. 2 are accepted, with the following modification to reflect moving the target for Tiers D, D1, E, and E1 from 90% CAP population affordability to 88%.  As shown in Appendix A to Exhibit 1, the Base Rate Credit used to calculate the amount of Reconcilable CAP Costs recovered through base rates is based on CAP 


discounts of $80,707,000 rather than $84,672,000 as originally proposed in RLO-1, Schedule D-5C.  This results in a $0.0068 per KWH rate to be used for annual reconciliation purposes. 

[bookmark: _Toc269303561]Tax Accounting for Repairs

PECO may, in the future, obtain a change in its method of tax accounting for repairs.  If it does so, it anticipates that it will be required to reflect an IRC Section 481(a) “catch-up” adjustment on its tax return for the year of that change.  PECO will notify each Joint Petitioner within ten days after the IRS issues an Industry Issue Resolution (e.g., a published Revenue Procedure) and/or an Industry Directive regarding tax accounting for repairs applicable to electric distribution assets.  Within sixty days after such guidance, PECO will notify the Joint Petitioners of its decision regarding whether or not to implement the repair method change.  If PECO determines that it will not elect to make the repair method change, it will provide its reasons therefore in the notice.  Each Joint Petitioner reserves its right to challenge PECO’s decision to not elect to make the repair method change.

PECO will defer the tax benefit attributable to PECO’s catch-up adjustment and commence amortizing it for ratemaking purposes over a seven-year period upon implementation of the repairs method change (i.e., the filing of its tax return for the year of the change).  Such amortization, appropriately grossed-up for taxes, shall be provided to customers through a bill credit or other mechanism.  The bill credits will be allocated to customer classes based on net electric distribution plant as set forth in PECO’s cost of service study. The amortization shall be without interest.  The amortization is subject to adjustment (including reflection of any interest required to be paid to the IRS) in the event the IRS disallows a portion of the catch-up adjustment.  To the extent the catch-up adjustment causes a state Net Operating Loss (“NOL”), the amount to be amortized shall be reduced to reflect any tax benefits lost because of the state NOL; if and when the NOL caused by the catch-up adjustment is utilized, the amount to be amortized will be adjusted accordingly.  At the time of PECO’s next electric distribution base rate case filing, PECO will propose accounting and rate treatment to provide to customers the tax benefits of any unamortized balance that remains at that time.  Each Joint Petitioner reserves its right to challenge that proposed treatment and to propose alternatives.

The annual tax benefits produced by the new repairs accounting method will be subject to “flow through” tax accounting.  As a result, the tax benefit of the ongoing repair deductions claimed using the new method will be reflected in computing the Company's tax expense in the year in which they are actually claimed on the Company’s tax return.  The future 
annual benefits attributable to the new repair accounting method will be reflected in the determination of revenue requirements in PECO’s next electric distribution base rate case filing. 

[bookmark: _Toc269303562]Non-Residential Customer Deposits

PECO will modify its tariff concerning the return of deposits related to non-residential customer accounts.  PECO will return the deposit on a non-residential account if the account was assessed fewer than two late payments in the previous 24 months.  In addition, the first annual review of the customer’s payment status will occur 24 months after the initial deposit date.  This change will become effective in 2011 after the appropriate tracking systems are modified to reflect the change.

[bookmark: _Toc269303563]Rate Case Expense

Joint Petitioners agree that the rate revenues authorized by this Settlement include a provision for rate case expense that, solely for accounting purposes, is based on an expense normalization period of no less than two years from the effective date of the rates approved in this proceeding.
[bookmark: _Toc269303564]
Depreciation Rates

The Joint Petitioners acknowledge and agree that the depreciation rates proposed by PECO in its March 31, 2010 filing and as set forth in PECO Exhibit JA-1 were not challenged in this case and that the Company will use such depreciation rates to calculate the depreciation expense it records on its regulated books of account.

		In addition, the partial settlement petition contains the standard provisions in Section IV that the partial settlement agreement is made without prejudice to each party’s litigation position, that it is conditioned upon the Commission’s approval of the agreement without modification, that the parties agree to waive the filing of exceptions and reply exceptions if it is recommended that the Commission adopt the partial settlement without modification, that if the Commission fails to grant approval of the partial settlement petition or modifies any material term or condition of the partial settlement, any party may elect to withdraw, in whole or in part, from the partial settlement upon written notice to the Commission and the other parties 


within five business days of the entry of the Commission Order, and in that case, the partial settlement will be of no force and effect and each party reserves its right to fully litigate the case.

III.	DISCUSSION

A.	Applicable Legal Principles

		The purpose of this investigation is to establish rates for PECO’s gas distribution customers which are just and reasonable pursuant to Section 1301 of the Public Utility Code, 66 Pa.C.S.A. § 1301.  

The burden of proof to establish the justness and reasonableness of every element of the utility’s rate increase rests solely upon the public utility.  66 Pa.C.S.A § 315(a).  “It is well-established that the evidence adduced by a utility to meet this burden must be substantial.”  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa.Cmwlth. 1980).  

		A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas & Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923) and Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield, 262 U.S. 692-93, the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial 
soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of 
its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

		In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  Because of its administrative expertise, the Commission has wide discretion in determining the cost of capital.  Equitable Gas Co. v. Pennsylvania Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pennsylvania Pub. Util. Comm’n v. C S Water & Sewer Assoc., 74 Pa.PUC 767 (1991); Pennsylvania  Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa.PUC 1 (1985).

		The Joint Petition for Partial Settlement will be examined in accordance with the above principles.  

B.	Revenue Requirement

		First, the company has agreed to accept a lower increase in annual revenues than it had originally requested.  See, Paragraph 7(A).  The proposed settlement permits PECO to establish overall distribution rates that produce additional annual operating revenue of $225 million beginning January 1, 2011, the end of the suspension period.

		In its filing, PECO requested an increase in distribution revenues of $289.7 million and an increase in transmission revenues of $26.7 million, or an overall increase in operating revenues of $316.4 million.  While the agreement leaves PECO’s requested transmission revenue increase unchanged, the agreed upon distribution revenue increase represents an approximate $91.4 million decrease from PECO’s originally requested $289.7 million increase (later revised to $267.3 million).  As such, PECO’s overall annual operating revenues will increase by approximately 5% in lieu of the 7% increase requested in its base rate filing.  Even if the Joint Petition is approved sooner, its terms provide that the increase will not go into effect before January 1, 2011.

		The parties extensively analyzed PECO’s filing and determined that the proposed operating revenue increase of $225 million represents a result that would be within the range of likely outcomes in the event of full litigation of the case.  We agree.  The agreed-upon increase is a significant reduction from the amount originally requested and provides customers with levels of savings that might not otherwise have been obtainable had this proceeding been fully litigated.  

		Accordingly, the amount of the proposed rate increase is in the public interest because ratepayers will continue to receive safe and reliable service at reasonable rates while allowing sufficient additional revenues to meet PECO’s operating expenses and provide a reasonable rate of return.


C.	Revenue Allocation and Rate Design

		The revenue allocation and rate design terms are included in the Settlement Petition at Paragraph 7(B) and Exhibit 3.  Under the revenue allocation agreed to by the settling parties, the PECO Electric residential class will experience a total (transmission and distribution) revenue increase of approximately $133 million instead of $183 million requested by PECO in its filing.  On a distribution-only basis, the settlement provides a $114.1 million increase for the residential classes, compared to PECO’s initial request of approximately $163.2 million.  The allocation in the settlement will move classes toward cost of service while also taking gradualism into consideration.  OCA’s Statement in Support at 6-7; Exh. 3.

		Additionally, Rate GS (General Service) will receive a distribution increase of $60.6 million, which is approximately the midpoint between the litigated positions of OSBA ($54.525 million) and OCA ($65.412 million).  This is a significant decrease from the $87.440 million increase for Rate GS originally proposed in PECO’s base rate filing.  Moreover, the partial settlement will move Rate GS closer to cost of service.  OSBA’s Statement in Support at 9-10; Exh. 3.  

		With respect to the allocation of the revenue increase, the parties’ position is that the partial settlement provides a fair, reasonable and non-discriminatory distribution of the increase among the various customer classes.  We agree.  It is necessary to balance the interests of all classes of customers; the fact that the parties to the partial settlement, who represent all major customer classes, were able to reach agreement is strong evidence that the partial settlement has appropriately balanced those interests.   

		The Joint Petition for Partial Settlement provides settlement rates not based on any specific cost of service study.[footnoteRef:4]  Instead, the partial settlement reflects a compromise of various parties’ revenue allocation and rate design proposals. [4:  	PECO, OCA, OSBA, PAIEUG and the Commercial Group presented separate cost of service studies.] 




Under the terms of the partial settlement, the monthly residential customer charge (for Rates R and RH) will increase from the currently effective $5.25 to $7.25, rather than to $8.10 as proposed in PECO’s base rate filing.  This will make it easier for customers to have the ability to reduce their bills through conservation and thus will continue to provide a motive to reduce energy consumption.

	The partial settlement also provides for the phase-in of the distribution rates for customers taking service under PECO’s LILR rate over a three-year period, as well as the phase-in of the auxiliary service rider rate for back-up power and maintenance power over a three-year period.  The respective phase-in of rates will help to mitigate the rate impact on these customers.  PAIEUG Statement in Support at 5.	

		The terms of the partial settlement also provide that the HT, PD, and GS Night Service Riders (NSR) will remain in place until the next electric distribution rate case and that the percent increase applied to the NSR demand charge for HT, PD, GS shall be the same as the percent increase in the HT demand charge.  Continuing the NSRs is consistent with cost causation and the Commission’s policy on Energy and Efficiency Conservation under Act 129.  Also, limiting the percentage increase in the demand charge for the HT, PD, and GS NSRs to the percentage increase in the HT demand charge produces a reasonable increase, consistent with the concept of gradualism.  PAIEUG Statement in Support at 4-5.

		The partial settlement also provides that PECO’s proposed Transmission Service Charge (TSC), Generation Supply Working Capital (GSWC) and Transmission Cost Working Capital (TCWC) riders will be implemented as originally proposed.  These riders will remove certain costs associated with transmission charges and with the working capital requirements for purchasing generation supply from base rates and instead will collect these amounts from default service customers only.  These riders will further unbundle specific identifiable costs related solely to default service out of base rates and collect them from default service customers.  This change should further level the playing field and allow electric generation supplier pricing to be more accurately compared to default service rates.  Dominion Retail Statement in Support at 2.

		
		The Joint Petition at 10 states that the settlement rates “will allocate the agreed upon revenue requirement to each customer class in a manner that is reasonable in light of the rate structure/cost of service positions of the Joint Petitioners.”  We agree that the revenue allocation and rate design elements set forth in the partial settlement petition provide a fair, reasonable and non-discriminatory distribution of the revenue increase among the various customer classes.

D.	Smart Meters

		In its filing, PECO proposed to revise its Smart Meter Cost Recovery (SMCR) Rider, which was approved in its Act 129 Smart Meter proceeding,[footnoteRef:5] to include metering and meter reading costs.  PECO indicated that it planned to roll these costs into base rates in a future base rate case, a proposal that OCA opposed.  In the partial settlement, PECO agreed to withdraw its proposal to unbundle its metering costs.  OCA maintained that withdrawing this proposal is reasonable and in the public interest, as neither Act 129 nor the Commission Order in the Smart Meter proceeding authorizes the recovery of legacy meter costs through the SMCR.  OCA Statement in Support at 12. [5:  	Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Commission Opinion and Order entered May 6, 2010).] 


		Also in the partial settlement, the settling parties agreed that PECO will allocate the portion of the $200 million American Recovery and Reinvestment Act (ARRA) grant related to Act 129 smart meter costs consistent with the allocation of smart meter costs in the smart meter surcharge.  This allocation is fair, reasonable and in the public interest as it ensures that customers will receive the benefit of the funding in proportion to the amounts to which the customers are responsible in the SMCR.  OCA Statement in Support at 12.

		Lastly, in order to meet the Commission’s directive in the Smart Meter proceeding requiring the settling parties to a base rate proceeding for PECO to establish a return on common equity for purposes of computing the company’s SMCR, the parties have stipulated to a 10.00% common equity return rate for PECO to utilize for this purpose.  PECO Statement in 

Support at 3-4; OCA Statement in Support at 12-13.  We agree with the settling parties that a 10.00% return on equity is a reasonable resolution of this issue in the context of this settlement and is in compliance with the Commission’s Smart Meter Order.

E.	Universal Services

		The partial settlement includes a number of provisions addressed to universal service considerations.  See paragraph 7(D) and Exhibit 4.  PECO’s proposed changes to the Universal Service Fund Charge (USFC) and annual reconciliation mechanism were accepted, with a modification to reflect moving the target for Tiers D, D1, E and E1 from 90% CAP population affordability to 88%.  Additionally, and in response to concerns raised by the parties, the company agreed to take particular actions regarding (1) limited self-enrollment for medical certificate renewals; (2) coordination with Act 129 Energy Efficiency and Conservation Programs; (3) termination suspension for certain low-income customers; and (4) December service reconnections.

		With regard to PECO Electric’s CAP Rate affordability targets, the settling parties agreed to modifications to properly account for the application of LIHEAP (Low Income Home Energy Assistance Program) grants to customer’s bills.  This method of accounting addresses concerns raised by OCA that CAP Rate participants may receive ratepayer subsidies to reduce their monthly bills to a level that is lower than that which the Commission has determined to be affordable while placing an unreasonable burden on non-CAP customers.  OCA Statement in Support at 10-11.  OCA stated that these modifications are reasonable at this time.  We agree.  While it is important to provide affordable services to low-income households who fall within the CAP Rate income guidelines, it should not be done at a detriment to non-CAP participants, some of whom are also low-income but whose household income falls outside of the CAP income guidelines.

		As noted by the OTS in its Statement in Support at 4, the partial settlement also incorporates a proposal for an adjustable Maximum CAP Credit to ensure that PECO imposes appropriate cost containment measures.  The company will establish base level Maximum Electric Service Credit Factors of $700 for Rate R service and $1,800 for Rate RH service in conformance with the Commission’s Proposed Order in the CAP Policy Statement at Docket No. M-00072036.  Through December 31, 2010, the company will temporarily adjust the Maximum Electric Service Credit Factors by using the Consumer Price Index, and following January 1, 2011, the company will adopt a permanent adjustment mechanism utilizing the Default Service Pricing Adjustment Factor in Exhibit 1 to the partial settlement.  This adjustment mechanism will increase or decrease the Maximum Electric Service Credit Factors proportionately with current supply costs.  This adjustment protects ratepayers from inflated or inadequate cost containment factors, is reasonable and in the public interest.    

		TURN et al. and PCOC, in their separate but similar Statements in Support at 1-2, note that the partial settlement preserves prior settlement agreement terms[footnoteRef:6] that mitigate rate increases for low-income customers following expiration of the rate caps by allowing for adjustments downward or upward of the CAP Rate discounts so that 88-90% of CAP customers will receive bills within the Commission’s affordability guidelines.   [6:  	Petition of PECO Energy Company for Approval of its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739.] 


		Additionally, TURN et al. and PCOC note that the partial settlement provides for CAP credit cost control constraints that are adjusted for inflation from August 30, 2007 through the end of 2010, then adjust for actual electric rate fluctuations starting in 2011.  Currently, the CAP Rate program is very close to hitting the ceiling for the credits it can provide to low income customers, and discounts will have to be scaled back as rates increase, if the ceiling is not adjusted.  TURN et al. and PCOC agree that without this provision to adjust the CAP credit ceiling, CAP bills would become unaffordable and inevitably would result in greater inability to pay, with more low income customers facing termination of service.  TURN et al. and PCOC Statements in Support at 2.

		Lastly, TURN et al. and PCOC note that the partial settlement provides certain protections, from January 2011 through December 2012, to vulnerable customers at risk of service termination.  The medical certification process is simplified to address the concerns of customers with medical problems, who often are elderly, by eliminating the costly and time-consuming written renewal process for medical conditions that have not changed.  PECO will suspend the termination process for 30 days when a customer is eligible for the Low Income Usage Reduction Program (LIURP) or the Act 129 Low-Income Energy Efficiency Program (LEEP) and is scheduled for a weatherization audit, and provide CAP customers with a payment agreement to catch up on the high bills that accrued prior to LIURP or LEEP assistance.  In December of each year, as customers enter the harsh cold weather, PECO will restore service to those customers who have balances of $250 or less and will waive the reconnection fee.  This provision is consistent with the Commission’s annual requests to utility CEOs to exercise leniency and discretion in their termination practices in order to minimize the numbers of customers facing the winter without heat service.  TURN et al. and PCOC Statements in Support at 2-3.

F.	Tax Accounting for Repairs

		The partial settlement contains a comprehensive mechanism to address the issue of a potential change in the tax accounting treatment relating to repairs of distribution assets.  See, Paragraph 7(E).  The settlement addresses both the issue of whether PECO should be required to implement the repair method change (by notifying the parties, who have reserved their right to challenge any decision not to elect the change) as well as the ratemaking effects should PECO elect to adopt a change.  We agree that this process is a reasonable resolution of this issue, as the provisions of the settlement will adequately protect ratepayers by assuring that the benefits of a tax change will be returned to the ratepayers who pay the tax expense.

G.	Non-Residential Customer Deposits

		PECO agreed to modify its tariff concerning the return of deposits related to non-residential customer accounts.  See, Paragraph 7(F).  As PECO explained, the company will return the deposit if the account was assessed fewer than two late payments in the previous 24 months and will conduct the first annual review of the customer’s account status 24 months after the initial deposit date, after the appropriate tracking systems are modified in 2011.  This appropriately balances PECO’s collection security needs with a customer’s interest in the return 


of its deposit.  PECO Statement in Support at 4-5.  Moreover, this provides non-residential customers the same protections provided to residential customers in receiving a return of their security deposit.  OSBA Statement in Support at 14.

H.	Other Issues

		The partial settlement contains provisions that provide that the settlement rate revenue includes a provision for rate case expense that, solely for accounting purposes, is based on a two-year normalization period from the effective date of the rates approved in this proceeding (Paragraph 7(G)) and that the depreciation rates proposed by PECO in its filing were not challenged and will be used by the company to calculate the depreciation expense it records on its regulated books of account (Paragraph 7 (H)).

		Also, in Appendix A to its May 20, 2010 Order suspending the company’s rate filing and instituting the instant investigation, the Commission identified seven issues to which the parties to the proceeding were instructed to give particular consideration.  The company provided the parties in this proceeding with comprehensive evidence addressing the areas of concern identified by the Commission in the Suspension Order.  This evidence was carefully examined by the parties in reaching this settlement and considered by us.  See, PECO’s Statement in Support at 5-6 and OCA’s Statement in Support at 14-17.

I.	Conclusion

		With the exception of the contested issue regarding the unbundling of generation-related uncollectibles, the partial settlement represents the unanimous agreement of the parties proposing a resolution of this proceeding.  This contested issue is addressed below.  The partial settlement is the result of compromise.  The Commission encourages compromises between the parties in order to dispense with costly litigation and promote judicial economy.  The partial settlement represents a just and fair compromise, by all active parties, who represent a variety of interests, of the serious issues raised in this proceeding.  The fact that all parties joined in (or did 

not oppose) the proposed partial settlement is significant.  The partial settlement is manifestly reasonable and in the public interest and therefore should be approved without modification by the Commission.  

		It is important to emphasize that the partial settlement has support from a broad range of parties with diverse interests.  This includes the representatives of the public interest (OTS), residential customers (OCA), small business customers (OSBA), large customers (PAIEUG), commercial customers (Commercial Group), low income customers (PCOC and TURN et al.) and PECO employees (Local 614).  These parties all have reached agreement on a broad array of issues, clearly demonstrating that the partial settlement is in the public interest and should be approved.  The parties (and their counsel, all of whom exhibited the highest degree of professionalism throughout the proceeding) are to be commended for reaching this partial settlement.

		The substantial reduction in proposed revenue requirement increase, the revenue allocation, the reduction in the proposed residential customer charge, the universal service provisions, the treatment of the tax accounting change, the provisions relating to non-residential customer deposits along with all of the other terms and conditions of the partial settlement together represent a fair and reasonable partial settlement of this proceeding.

		As to the non-settling parties, Mr. Miller (C-2010-2167594), Mr. Vorwald (C‑2010-2171229), Ms. Gallagher (C-2010-2177260), Ms. Griggs (C-2010-2179769), Mr. Chase (C-2010-2182185), Mr. Kazimer (C-2010-2183018) and Mr. Esbiornson (C-2010-2196250) were all provided a copy of the Joint Petition for Partial Settlement and offered an opportunity to comment or object to its terms and demonstrate why the case should be litigated rather than settled.  None of these complainants responded.[footnoteRef:7]  Inasmuch as their due process rights have been fully protected, their respective formal Complaints can be dismissed for lack of prosecution.   [7:  	We did not send a copy of this letter to Ms. Shirley T. White, whose Complaint is docketed at C-2010-2204439, as Ms. White’s Complaint was not filed and docketed until October 15, 2010, well after the response period ended.  However, a copy of the Joint Petition for Partial Settlement for Partial Settlement was provided to her.] 


See, Schneider v. Pennsylvania. Pub. Util. Comm’n, 83 Pa.Cmwlth. 306, 479 A.2d 10 (1984) (Commission is required to provide due process to the parties; when parties are afforded notice and an opportunity to be heard, Commission requirement to provide due process is satisfied).

		For all the foregoing reasons, we find the partial settlement embodied in the Joint Petition is both just and reasonable and approval of it is in the public interest.  We recommend that the Commission approve the Joint Petition for Partial Settlement, as submitted, as expeditiously as possible.  

IV.	CONTESTED ISSUE

		The sole disputed issue involves whether PECO should be required to unbundle its generation-related uncollectible accounts expense from its distribution rates for collection from residential and small commercial default service customers through a Merchant Function Charge (MFC) and purchase electric generation supplier (EGS) receivables at a discount which includes a component based on PECO’s corresponding uncollectible accounts expense rate.  PECO Main Brief at 3.  OTS is the only party objecting to PECO’s proposal, recently approved by the Commission, of recovering all uncollectible accounts expense through its distribution rates.

In order to properly address the disputed issue, a brief history is necessary.  In a prior proceeding addressed to its revised purchase of receivables (POR) program, PECO proposed recovering all uncollectible accounts expense through its distribution rates.  Petition of PECO Energy Company for Approval of its Revised Electric Purchase of Receivables Program, Docket No. P-2009-2143607, Commission Opinion and Order entered June 18, 2010 (POR Order).  OTS opposed that proposal and recommended that the Commission order PECO to unbundle default service generation uncollectible accounts expense relating to the residential and small commercial default service classes and recover it through a MFC surcharge and that the purchase of EGS receivables be discounted for uncollectible accounts expense.  Seven of the nine parties in that proceeding, not including OTS, agreed to PECO’s proposal, and the Joint 

Petition for Partial Settlement filed in that case included a provision that the settling parties agreed not to raise or revisit any of the terms and conditions of PECO’s revised POR program (as modified by the settlement) until PECO’s next default service proceeding.

		In its POR Order at 48, the Commission rejected OTS’s proposal on the merits, approving “PECO’s proposal to include the entirety of uncollectible accounts expense within its distribution base rates,” and specifically adopted “Section 9(H)(1) of the Settlement which bars any of the Parties to the Settlement from seeking further unbundling of PECO’s generation-related service costs in PECO’s next distribution rate case proceeding.”  The Commission further noted that, “Any non-signatory to this Settlement is free to argue in favor of further unbundling of PECO’s generation-related service costs (e.g. uncollectible accounts expense, call center charges, etc.) in PECO’s next distribution base rate case.”  Id.  This language specifically allows OTS, a non-signatory to the POR settlement, to renew its proposal to unbundle the residential and small commercial generation-related uncollectible accounts in this base rate proceeding.[footnoteRef:8]  [8:  	Dominion Retail argued in its brief opposing OTS’ proposal that OTS is prohibited from renewing its proposal by the doctrine of res judicata, and that OTS has not met the requirements for reconsideration or rehearing.  Since the Commission specifically stated in the POR Order that a non-signatory to the Settlement could argue in favor of further unbundling PECO’s generation-related service costs in PECO’s next distribution base rate case, these arguments are without merit.
] 


		OTS’s initial argument is that PECO has failed to sustain its burden of proof regarding the justness and reasonableness of its proposal.  OTS Main Brief at 6-9.  We do not agree.  

The burden of proof to establish the justness and reasonableness of every element of the utility’s rate increase rests solely upon the public utility.  66 Pa.C.S. A. § 315(a).  “It is well-established that the evidence adduced by a utility to meet this burden must be substantial.”  Lower Frederick Twp. v. Pennsylvania Pub. Util. Comm’n, 409 A.2d 505, 507 (Pa.Cmwlth. 1980).  

		

		Both the Commission and the courts have made it clear that this burden does not shift to intervenors challenging a requested rate increase.  While the burden of going forward may shift, the burden of proof remains on the utility, and this burden of establishing the justness and reasonableness of every component of its rate request is an affirmative one.  In contrast, there is no similar burden placed on an intervenor to justify a proposed adjustment to the company’s filing.  See, e.g., Berner v. Pennsylvania Public Utility Commission, 116 A.2d 738, 744 (Pa. 1955), where the Pennsylvania Supreme Court stated:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations and that is the burden which the utility patently failed to carry.


This standard has been recognized by the Commission in its rate determinations:

There is no presumption of reasonableness which attaches to a utility’s claims, at least none which survive the raising of credible issues regarding a utility’s claim.  A utility’s burden is to affirmatively establish the reasonableness of its claim.  It is not the burden of another party to disprove the reasonableness of a utility’s claim.


Pennsylvania Pub. Util. Comm’n v. Equitable Gas Co., 57 Pa. PUC 423, 444 n. 38 (1983).

		While the burden of proof remains with the public utility throughout the rate proceeding, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pennsylvania Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Commission Opinion and Order entered July 17, 2008).  As stated in Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. R-00061931 (Commission Opinion and Order entered September 28, 2007) at 12:  “Section 315(a) of the Code, 66 Pa.C.S.A.  § 315(a), applies since this is a proceeding on Commission Motion.  However, after the utility establishes a prima facie case, the burden of going forward or the burden of persuasion shifts to the other parties to rebut the prima facie case.”
		PECO here amply established a prima facie case.  Its proposal to continue to recover all uncollectible accounts expense through its distribution rates means that it will bear the cost of uncollectible accounts for all customers, whether they purchase default service from PECO or purchase generation from an EGS.  As explained in PECO’s Main Brief at 4-5, the Revised Electric POR Program creates a level playing field for EGSs and PECO.  “Specifically, PECO will bear the uncollectible accounts expense of default customers, just as it does now.  Additionally, because it will purchase accounts receivable from EGSs at face value without a discount for uncollectible accounts, it will bear the uncollectible accounts expense associated with the purchased receivables as well.  Because PECO will bear all uncollectible accounts expense and recover that expense in its distribution rates, both EGSs’ prices for generation and PECO’s price to compare will be set forth on a comparable basis, which excludes the cost of uncollectible accounts expense. See, PECO St. No. 9-R, pp. 5-6.” [footnoteRef:9]   [9:  	In addition, as correctly noted by PECO in its Reply Brief at 3, the Commission has already determined that PECO’s recovery of this uncollectible expense through distribution rates is just, reasonable and in the public interest.  Pursuant to 66 Pa.C.S.A. § 316, Commission orders are “prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”] 


		In contrast, it is clear that OTS failed to sustain its burden of persuasion to rebut PECO’s prima facie case.  Despite its contention that its position does not conflict with the Commission’s POR Order (OTS Main Brief at 10-13), clearly it does.  The Commission in its POR order specifically accepted PECO’s proposal and rejected OTS’s recommendation – which is exactly the same as OTS is promoting here.  OTS has not shown that conditions have changed since the Commission’s approval several months ago of PECO’s recovery of the supply-related uncollectible expense through its distribution rates.  There is no evidence to support OTS’s assertion (in its Main Brief at 12) that the Commission “. . . clearly invited non-signatories to the PECO Partial Settlement to advocate for the unbundling of PECO’s supply-related expenses in the Company’s next distribution case.”  Instead, the Commission was merely recognizing that non-signatories to an agreement are not bound by that agreement and that OTS - like any non-signatory - has the right to present recommended adjustments to the recovery of the uncollectible accounts expense in this base rate proceeding.  

		

		The record in this proceeding simply does not support adoption of the MFC/receivables discount as recommended by OTS.  PECO had every right to rely on the Commission’s rejection of that surcharge, and to proceed with the development of its Revised POR program in accordance with the Commission’s POR Order.  The record contains no evidence as to how OTS’s proposed unbundling would be developed by PECO and communicated to EGSs and the residential and small commercial customers who would be affected by it.  The Revised POR program is to take effect on January 1, 2011; requiring PECO to implement the OTS approach undoubtedly would require additional time and expense both to determine the appropriate expense to unbundle and to determine how the recently approved POR program would have to be modified.  “Indeed, the OTS proposal is largely a conceptual one, and the OTS offers no specific tariff language, no details on how a Merchant Function Charge would be calculated or allocated and applied to customers, and no specific purchase of receivable discount (or formula for calculating such a discount) to be imposed on suppliers.”  PECO Reply Brief at 5.

		The other arguments presented by OTS are unpersuasive.  The “voluntary nature” of PECO’s POR program and the fact that it was approved in a non-rate case proceeding are irrelevant;[footnoteRef:10] had the Commission wished, it certainly could have rejected PECO’s proposal to continue to recover the uncollectible accounts expense of default service customers through distribution rates and to purchase accounts receivable from EGSs at face value without a discount for uncollectible accounts.  Instead, it specifically approved “PECO’s proposal to include the entirety of uncollectible accounts expense within its distribution base rates.”  Similarly, there is no reason why the uncollectible accounts need to be unbundled before the expiration of the company’s rate caps.[footnoteRef:11]  There is no evidence that market or customer confusion will occur.  Obviously, all segments of the market (residential and small commercial customers, suppliers, the utility itself) have accepted PECO’s approach, in both the POR proceeding and this one.  In any event, the Revised POR program as approved by the Commission can be evaluated after implementation to see if changes will need to be made.  Finally, OTS’s reliance on the concern expressed in the Commission’s 1997 Restructuring Order[footnoteRef:12] regarding the effect on PECO’s Universal Services Program is misplaced.  As noted by PECO in its Reply Brief at 4, the Commission – since it did not have a particular POR program to evaluate – made no findings regarding the appropriate recovery method.  In any event, since the Commission specifically addressed the appropriateness of recovering these particular expenses through distribution rates only several months ago, it obviously did not feel itself constrained by the 1997 Restructuring Order.  [10:  	OTS Main Brief at 13.  Obviously, OTS believed that the Commission had the authority to accept its recommendation in the POR proceeding, or it would not have presented it.
]  [11:  	OTS Main Brief at 24.]  [12:  	Re PECO Energy Company, 181 PUR 4th 517 (Order entered December 23, 1997) as modified by Re:  PECO Energy Company, 186 PUR 4th 105 (Commission Order entered May 14, 1998).
] 


		In conclusion, PECO has amply met its burden to support its position here, regarding implementation of its Revised POR program with the same terms as approved by the Commission in its June 18, 2010 POR Order.  Accordingly, the adjustments proposed by OTS regarding the recovery of supply-related uncollectible expenses from residential and small commercial customers should be rejected.
 
V.	CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. To determine whether a settlement should be approved, the Commission must decide whether the settlement promotes the public interest.  Pennsylvania Pub. Util. Comm’n v. C S Water & Sewer Assoc., 74 Pa.PUC 767 (1991); Pennsylvania Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa.PUC 1 (1985).

3. The settlement rates, terms and conditions contained in the Joint Petition for Partial Settlement of Rate Investigation at Docket No. R-2010-2161575 submitted by PECO Energy Company, the Office of Trial Staff, The Office of Consumer Advocate, the Office of Small Business Advocate, The Philadelphia Area Industrial Energy Users Group, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United, Tenant Union Representative 


Network and Action Alliance of Senior Citizens of Greater Philadelphia, the City of Philadelphia, Dominion Retail, Inc., the Commercial Group and the International Brotherhood of Electrical Workers, Local 614, AFL-CIO are just, reasonable and in the public interest.  

4. The Joint Petition for Partial Settlement of Rate Investigation at Docket No. R-2010-2161575 submitted by PECO Energy Company, the Office of Trial Staff, The Office of Consumer Advocate, the Office of Small Business Advocate, The Philadelphia Area Industrial Energy Users Group, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United, Tenant Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia, the City of Philadelphia, Dominion Retail, Inc., the Commercial Group and the International Brotherhood of Electrical Workers, Local 614, AFL-CIO promotes the public interest and therefore should be approved as submitted, without modification.

5. The recovery of all generation-related uncollectible accounts expense in distribution rates (including the expense associated with purchased EGS receivables) will produce rates for recovering such costs that are just, reasonable, non-discriminatory and consistent with the Public Utility Code and the Commission’s Revised Electric POR Program Order entered June 18, 2010 at Docket No. P-2009-2143607.

VI.	ORDER

		THEREFORE:

		IT IS RECOMMENDED:

1. That the rates, rules and regulations contained in Supplement No. 2 to Tariff Electric – Pa. P.U.C. No. 4 not be permitted to be placed in effect; 

2. That the rates, terms and conditions contained in the Joint Petition for Partial Settlement of Rate Investigation at Docket No. R-2010-2161575 submitted by PECO Energy Company, the Office of Trial Staff, The Office of Consumer Advocate, the Office of Small Business Advocate, The Philadelphia Area Industrial Energy Users Group, Pennsylvania Communities Organizing for Change, Inc. d/b/a Action United, Tenant Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia, the City of Philadelphia, Dominion Retail, Inc., the Commercial Group and the International Brotherhood of Electrical Workers, Local 614, AFL-CIO be approved and adopted without modification;

3. That upon entry of the Commission Order approving the recommendation to adopt the Joint Petition for Partial Settlement of Rate Investigation, PECO Energy Company be permitted to file a tariff supplement in substantially the same form as that attached to the Joint Petition as Appendix A to become effective for service rendered on and after January 1, 2011, which tariff supplement, inter alia, increases the company’s rates so as to produce an increase in annual base rate revenues of $225 million;

4. That the Complaints filed at Docket Nos. C-2010-2171342, C-2010-2172183, C-2010-2177849, C-2010-2176148, C-2010-2167594, C-2010-2171229, C-2010-2177260, C-2010-2179769, C-2010-2182185, C-2010-2183018, C-2010-2196250 and C-2010-2204439 be terminated and marked closed; 



5. That admitted into the record of this proceeding is the Joint Petition for Partial Settlement of Rate Investigation, including appendices; and 

6. That upon acceptance and approval by the Commission of the tariff supplement filed by PECO Energy Company consistent with this Order, this proceeding at Docket No. R-2010-2161592 shall be marked closed.



Date:	October 29, 2010			______________________________________
						Marlane R. Chestnut
						Administrative Law Judge



						______________________________________
						Christopher P. Pell
						Administrative Law Judge



