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HISTORY OF THE PROCEEDINGS


On January 19, 2010, Duquesne Light Company (“Duquesne Light,” “DLC” or “Company”) filed with the Pennsylvania Public Utility Commission (“Commission”) a Petition (“Petition”) contesting the Commission’s finding of non-compliance with the Alternative Energy Portfolio Standards Act (“AEPS Act”) and to modify the alternative compliance payment determination or, in the alternative, declare a force majeure for DLC for the 2008/2009 AEPS compliance period.  

On February 8, 2010, the Commission’s Bureau of Conservation, Economics and Energy Planning (“CEEP”) and Law Bureau Prosecutory Staff filed an Answer to the Petition of DLC requesting the Commission deny the Petition or in the alternative transfer it to the Office of Administrative Law Judge for evidentiary hearings.  

On February 8, 2010, the Office of Small Business Advocate (“OSBA”) filed a Notice of Intervention, Answer, Public Statement and Notice of Appearance to the Petition (OSBA Answer).

On February 23, 2010, the Office of Administrative Law Judge (“OALJ”) issued a Notice scheduling this matter for a prehearing conference on Thursday, April 1, 2010 at 10:00 a.m.  The presiding officer issued a Prehearing Conference Order on February 24, 2010.  

On April 1, 2010, the presiding officer conducted a prehearing conference at which appeared representatives for DLC, Law Bureau Prosecutory Staff, OSBA, and Office of Consumer Advocate (“OCA”).  The parties discussed the issues of the proceeding and established a litigation schedule.  On April 2, 2010, the presiding officer issued a Prehearing Order and on April 6, 2010, the OALJ issued a Hearing Notice scheduling the matter for a hearing on Wednesday, August 25, 2010 and Thursday, August 26, 2010 in Pittsburgh, Pennsylvania.

On October 8, 2010, Duquesne Light and the Commission’s Bureau of Conservation, Economics and Energy Planning (“CEEP”) (hereinafter “Joint Petitioners”),[footnoteRef:1] filed a Joint Petition for Settlement in which the parties agreed to resolve all issues among the parties in the above-captioned proceeding and as to Duquesne’s 2008/2009 Alternative Energy Portfolio Standards Act 2008/2009 compliance year.  The Joint Settlement provides for, inter alia, the implementation of certain additional compliance procedures by Duquesne Light and the reallocation or swap of the alternative energy credits at issue in this proceeding. [1:  	The Office of Consumer Advocate and the Office of Small Business Advocate, intervenors in this proceeding, did not sign the Joint Settlement but have indicated they do not oppose the Settlement.  Those statements of non-opposition are included as Appendices D and E, respectively.] 



TERMS OF THE SETTLEMENT

		The Settlement is an eight-page document containing 25 numbered paragraphs with five (5) numbered requests.  Appendix A to the Settlement contains a list of the Paper Transfer from Supplier/EDC to Duquesne and from Duquesne to Supplier/EDC.  Appendices B and C to the Settlement are the respective Statements in Support executed by the Bureau of Conservation, Economics and Energy Planning, and Duquesne Light, respectively.  Lastly, Appendices D and E are statements in non-opposition to the settlement executed by the Office of Consumer Advocate and the Office of Small Business Advocate, respectively.
		
The essential terms of the Settlement are contained in Paragraphs 14 through 17:

14. The Joint Petitioners agree as follows:

a. Duquesne Light agrees to implement additional internal procedures regarding compliance with the AEPS Act.  Specifically, Duquesne Light will develop additional procedures to procure AECs produced inside PJM or the Commonwealth of Pennsylvania for all future reporting periods (2009-10 and beyond).  In accordance with existing law, Duquesne Light specifically agrees that it will not use or attempt to use for AEPS Act compliance purposes AECs produced in the MISO territory.  

b. As part of this agreement, Duquesne Light commits to:   
1) Require that all contracts for the purchase of AECs for Duquesne Light AEPS Act compliance contain an express provision that the AECs must be generated in PJM or in the Commonwealth of Pennsylvania;
2) Conduct independent due diligence before purchasing any AECs to confirm that the AECs are produced in PJM or the Commonwealth of Pennsylvania;
3) Submit its annual AEC report to the Commission and the AEC Administrator electronically on or before July 1st of every year so that the Commission and its AEC Administrator can review the proposed compliance plan of Duquesne Light.  The annual report will contain at least the following information on each AEC Duquesne Light intends to use for compliance: Pennsylvania certification number, quantity, vintage, load information (not finalized) and RTO location.  (It is understood that some suppliers may not have supplied all of this information to Duquesne Light by the time of filing and there can be further amendments/supplements to the report.)  The AEC Administrator’s review of Duquesne Light’s compliance plan will not constitute a final determination of Duquesne Light’s compliance obligation as only those credits retired by Duquesne Light in its PJM Generation Attribute Tracking System (“GATS”) Pennsylvania Portfolio Reserve Subaccount can be used to determine final compliance with the AEPS Act.  These reporting procedures will be in effect, until superseded by Commission regulations, orders or other equivalent action by the Commission;  and
4) Provide training to its employees responsible for AEPS Act compliance on eligibility requirements for Duquesne Light’s AECs. 
c. Duquesne Light will reallocate or swap the 42,980 of Tier I AECs generated by Cadillac, purchased by Duquesne Power, on behalf of Duquesne Light, and submitted for purposes of AEPS Act compliance for the 2008-2009 reporting period for an equal number of eligible Tier I AECs generated at facilities located in Pennsylvania or PJM submitted by a MISO eligible Pennsylvania electric distribution company or Pennsylvania electric generation supplier for the 2008-2009 compliance period.  Duquesne Light will coordinate the reallocation or swap on paper of the AECs.  A list of the specific Tier I AECs being reallocated or swapped on paper and any terms and conditions of the swap is attached as Appendix A to this Settlement Petition. 

d. Duquesne Light will not increase any of its POLR IV rates, including the rates of medium commercial and industrial customers established in accordance with the Commission’s June 22, 2007, Order at Docket No. P-00072247 and the Commission’s April 20, 2009, Order at Docket No. P-2008-2079461 as a result of this proceeding.
e. This Settlement resolves any and all non-compliance issues for the 2008-2009 compliance period and reporting requirements for Duquesne Light related to AEPS Act compliance for the 2008-2009 compliance period, but does not constitute a determination that any costs and expenses related to Duquesne Light’s AEPS Act compliance are reasonable or prudent for cost recovery.  
f. The Joint Petitioners represent that this settlement is in the public interest as it amicably resolves this proceeding, a proceeding that involves the implementation of a new regulatory regime associated with the AEPS Act.  However, the Joint Petitioners agree that the terms of this settlement are not to be interpreted as setting precedent for future AEPS Act compliance periods or future revisions to the Commission’s regulations, orders, or equivalent Commission actions.  
	Settlement is in the public interest

15. This Settlement was achieved by the Joint Petitioners after an extensive investigation of Duquesne Light’s filing, including informal and formal discovery and the distribution of direct and rebuttal testimony.

16. This Settlement reduces the administrative burdens on the Commission and avoids any extensive litigation expenditures because it resolves all of the issues in this proceeding without administrative adjudication.

17. Joint Petitioners have submitted, along with this Settlement Petition, their respective Statements in Support setting forth the basis upon which each believes the Settlement to be fair, just and reasonable and therefore in the public interest.  The Joint Petitioners’ Statements in Support are attached hereto as Appendices B and C.[footnoteRef:2] [2:  	Letters of non-opposition from OCA and OSBA are attached hereto as Appendices D and E respectively.  ] 


DISCUSSION

This proceeding concerns the Commission’s determination on January 4, 2010 to find Duquesne Light to be non-compliant with the AEPS Act for failing to have the required level of Tier I credits in the 2008/2009 compliance year.  The Commission imposed an alternative energy compliance payment, or civil penalty, in the amount of $1,934,100 on Duquesne Light.  Duquesne Light contested it failed to comply with the AEPS Act and filed its objection in the form of a petition on January 19, 2010.   

A. The AEPS Act
		
		The Alternative Energy Portfolio Standards Act, 73 Pa. C.S.A. §1648.1-1648.8 (AEPS Act) sets requirements for electric utilities in the Commonwealth for energy sold from 
alternative energy sources.  The AEPS Act specifies an alternative energy credit is the tradable instrument used to establish, verify and monitor compliance with the AEPS Act, and further specifies a unit of credit equals one megawatt hour of electricity from an alternative energy source.  73 Pa. C.S.A. §1648.2(definitions).  The Act also provides for a “true-up period” for compliance which is defined as “the period each year from the end of the reporting year until September 1.”  73 Pa. C.S.A.  §1648.2 (definitions).  

		The AEPS Act	 requires the Commission to establish a program for the implementation of the Act:
	(2)  The commission shall approve an independent entity to serve as the alternative energy credits program administrator.  The Administrator shall have those powers and duties assigned by commission regulations.  Such powers and duties shall include, but not be limited to, the following:
	(i) To create and administer an alternative energy credits certification, tracking and reporting program.  This program should include, at a minimum, a process for qualifying alternative energy systems and determining the manner credits can be created, accounted for, transferred and retired.
	(ii) To submit reports to the commission at such times and in such manner as the commission shall direct.  
* * *
	(4) (i) An electric distribution company or electric generation supplier shall comply with the applicable requirements of this section by purchasing sufficient alternative energy credits and submitting documentation of compliance to the program administrator.
* * *
	(5)  The alternative energy credits program shall include provisions requiring a reporting period as defined in section 2 for all covered entities under this act.  The alternative energy credits program shall also include a true-up period as defined in section 2. The true-up period shall provide entities covered under this act the ability to obtain the required number of alternative energy credits or to make up any shortfall of the alternative energy credits they may be required to obtain to comply with this act. . . .
* * *
	(8)  The commission or its designee shall develop a registry of pertinent information regarding all available alternative energy credits, credit transactions among electric distribution companies and electric generation suppliers, the number of alternative energy credits sold or transferred and the price paid for the sale or transfer of the credits.  The registry shall provide current information to electric distribution companies, electric generation suppliers and the general public on the status of alternative energy credits created, sold or transferred within this Commonwealth.  
73 Pa. C.S.A. §1648.3(e).
		
Under the Alternative Compliance Payment section, the following is provided:

(1)  At the end of each program year, the program administrator shall provide a report to the commission and to each covered electric distribution company showing their status level of alternative energy acquisition.

	(2)  The commission shall conduct a review of each determination made under subsections (b) and (c).  If, after notice and hearing, the commission determines that an electric distribution company or electric generation supplier has failed to comply with subsections (b) and (c), the commission shall impose an alternative compliance payment on that company or supplier.  73 Pa. C.S.A. §1648.3(f).

		The Commission promulgated regulations to implement the AEPS Act, and the regulations establish the program administrator’s actions for each reporting period (which run from June 1st through May 31st):

(c)  The program administrator shall have the following powers and duties regarding the verification of compliance with this chapter:
	(1)  At the end of each reporting period, the program administrator shall verify EDC and EGS compliance with §75.61 (relating to EDC and EGS obligations), and provide written notice to each EDC and EGS of an initial assessment of their compliance status within 45 days of the end of the reporting period.
	(2)  At the end of each true-up period, the administrator shall verify compliance with §75.61 for EDCs and EGSs who were in violation of §75.61 at the end of the reporting period.  The administrator will provide written notice to each EDC and EGS of a final assessment of their compliance status within 15 days of the end of the true-up period.
	(3)  EDCs and EGSs shall provide all information to the program administrator necessary to verify compliance with §75.61.
52 Pa. Code §75.64.

The statute requires: “The true-up period shall provide entities covered under this act the ability to obtain the required number of alternative energy credits or to make up any shortfall of the alternative energy credits they may be required to obtain to comply with this act.  A force majeure provision shall also be provided for under the true-up period provisions.”  73 Pa. C.S.A. §1648.3(5).  
The statutory provisions at 73 Pa. C.S.A. §1648.2 define “force majeure” as:
Upon its own initiative or upon a request of an electric distribution company or an electric generator supplier, the [Commission], within 60 days, shall determine if alternative energy resources are reasonably available in the marketplace in sufficient quantities for the electric distribution companies and electric generation suppliers to meet their obligations for that reporting period under this act.  In making this determination, the commission shall consider whether electric distribution companies or electric generation suppliers have made a good faith effort to acquire sufficient alternative energy to comply with their obligations.  Such good faith efforts shall include, but are not limited to, banking alternative energy credits during their transition periods, seeking to procure alternative energy credits or alternative energy through long-term contracts.  In further making its determination, the commission shall assess the availability of alternative energy credits in the Generation Attributes Tracking System (GATS) or its successor and the availability of alternative energy credits generally in Pennsylvania and other jurisdictions in the PJM Interconnection L.L.C. regional transmission organization (PJM) or its successor.  The commission may also require solicitations for alternative energy credits as part of default service before requests of force majeure can be made.  If the commission further determines that alternative energy resources are not reasonably available in sufficient quantities in the marketplace for the electric distribution companies and electric generation suppliers to meet their obligations under this act, then the commission shall modify the underlying obligation of the electric distribution company or electric generation supplier or recommend to the General Assembly that the underlying obligation be eliminated.  Commission modification of the electric distribution company or electric generation supplier obligations under this act shall be for that compliance period only.  Commission modification shall not automatically reduce the obligation for subsequent compliance years.  If the commission modifies the electric distribution company or electric generation supplier obligations under this act, the commission may require the electric distribution company or electric generation supplier to acquire additional alternative energy credits in subsequent years equivalent to the obligation reduced due to a force majeure declaration if the commission determines that sufficient alternative energy credits exist in the marketplace.”

		The Commission promulgated regulations at 52 Pa. Code §75.1, et seq., concerning the Alternative Energy Portfolio Standards Act’s implementation and defined force majeure to be, inter alia:

Upon its own initiative or upon a request of an EDC or EGS, the Commission, within 60 days, will determine if alternative energy resources are reasonably available in the marketplace in sufficient quantities for the EDCs and the EGSs to meet their obligations for that reporting period under the act.  In making this determination, the Commission will consider whether EDCs or EGSs have made a good faith effort to acquire sufficient alternative energy to comply with their obligations.  Evidence of good faith efforts include:

(A) Banking alternative energy credits during transition periods.
(B) Seeking alternative energy credits through competitive solicitations.
(C) Seeking to procure alternative energy credits or alternative energy through long-term contracts.
(D) Other competent evidence the commission credits as demonstrating a good faith effort.

		The AEPS Act sets requirements for electric utilities in the Commonwealth for energy sold from alternative energy sources.  Where a statute fixes a time for an adjudicating 
body, the language of the statute will be construed as directory.[footnoteRef:3]  Courts cannot punish litigants  [3:  	Whether a statute is mandatory or directory must be determined by considering legislative intent gleaned from review of the entire statute and from considering the nature and object of the statute and the consequences of the construction of it one way or the other.  Pennsylvania Railroad Comm. v. Bd of Revision of Taxes, 372 Pa. 468, 92 A.2d 679 (1953).  If the thing directed to be done is the essence of the thing required, the statute is mandatory.  Id.  If, however, the statute merely directs that certain proceedings be done in a certain manner or at a certain time, it is directory.  Prichard v. Willistown Township School District, 394 Pa. 489, 147 A.2d 380 (1959).  Failure to follow a mandatory statute renders the proceedings void, whereas failure to follow a directory statute does not.  American Labor Party Case, 352 Pa. 576, 44 A.2d 48 (1945).  Statutes which seek to impose time limits on adjudicating tribunals are directory only.  Baker v. Dept. of Public Welfare, 588 A.2d 1337 (Pa. Commw. 1991);  Public Service Water Comm., et al. v. Penna. Public Utility Commission, 645 A.2d 423 (Pa. Commw. 1994); a statute which appears to fix a time in which the exercise of a purely judicial function must occur is directory, Penna. State Police v. JEK Enterprises, Inc., 621 A.2d 1115 (Pa. Commw. 1993).
] 

for the actions or inactions of the adjudicator.[footnoteRef:4]   [4:  	Shapiro v. State Board of Accountancy, 856 A.2d 864 (Pa. Commw. 2004), quoting Schultze v. Bureau of Prf’l and Occupational Affairs, 794 A.2d 984 (Pa. Commw. 2002).  See also West Penn Power Co. v. Penna. Public Utility Commission, 521 A.2d 75 (Pa. Cmwlth. Ct. 1985)(evaluating a challenge to subject matter jurisdiction to enter an order more than 90 days after the record had been closed when the statute required action within 90 days).] 

B	Bureau of Conservation, Economics and Energy Planning’s Position

CEEP asserts the Joint Settlement is the result of numerous settlement discussions between CEEP and Duquesne Light over the course of these proceedings and approval of this Settlement is consistent with the Commission’s Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, 52 Pa. Code §69.1201.  The Law Bureau, on behalf of CEEP believes this Settlement Agreement meets the standards set forth in the Commission’s policy statement at 52 Pa. Code §69.1201 and its decision in Rosi v. Bell Atlantic Pennsylvania, Inc., 2000 Pa. PUC Lexis 5, C-00992409 (Order 
entered Feb. 10, 2000), and specifically Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Dec. 20, 2000).

Under this Policy Statement, the Commission will consider specific factors when evaluating settlements of alleged violations of the Public Utility Code and this Commission’s regulations.  These factors are: (1) Whether the conduct at issue was of a serious nature; (2) Whether the resulting consequences of the conduct at issue were of a serious nature; (3) Whether the conduct at issue was deemed intentional or negligent (may only be considered when evaluating litigated cases); (4) Whether the regulated entity made efforts to modify internal policies and procedures to address the conduct at issue and prevent similar conduct in the future; (5) The number of customers affected and the duration of the violation; (6) The Compliance history of the regulated entity that committed the violation; (7) Whether the regulated entity cooperated with the Commission’s investigation; (8) The amount of the civil penalty or fine necessary to deter future violations; (9) Past Commission decisions in similar situations; and (10) other relevant factors.  52 Pa. Code §69.1201(c).

		When applied to settled cases, the Commission will not apply the standards as strictly as it will in litigated cases.  52 Pa. Code §69.1201(b).  While many of the same factors and standards may still be considered in both litigated and settled cases, the Commission specifically recognized that in settled cases the parties “will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as the settlement is in the public interest.”  52 Pa. Code §69.1201(b).
		The first factor considered under the policy statement was whether Duquesne Light’s conduct was of a serious nature, such as willful fraud or misrepresentation, or were merely administrative or technical errors.  52 Pa. Code §69.1201(c)(1).  Neither the Law Bureau nor the CEEP staff found evidence of any fraud or misrepresentation in Duquesne Light’s actions taken to comply with the AEPS Act during the 2008/2009 AEPS Act compliance period.

		The second factor considered under the policy statement was whether the resulting consequences of Duquesne Light’s actions were of a serious nature.  52 Pa. Code §69.1201(c)(2).  While the Law Bureau and CEEP staff found areas in which Duquesne Light could improve its management and oversight of AEC procurement and AEPS Act compliance obligations, the settlement terms set forth specific commitments by Duquesne Light that address and improve Duquesne Light’s management and oversight of AEC procurement and AEPS Act compliance.  These specific commitments include the addition of language to all contracts for the purchase of AECs that require that the AECs purchased must be generated in PJM or in the Commonwealth of Pennsylvania.  Duquesne Light further commits to conducting independent due diligence before purchasing AECs to confirm that the AECs were produced in PJM or the Commonwealth of Pennsylvania.  Duquesne Light also commits to submitting to the AEC Program Administrator and CEEP, for review, a proposed compliance plan by July 1 of every year.  Finally, Duquesne Light commits to provide training to its employees responsible for AEPS Act compliance on AEC eligibility requirements for Duquesne Light.

The third factor considered is whether Duquesne Light made efforts to modify internal policies and procedures to address the conduct at issue and prevent similar conduct in the future.  52 Pa. Code §69.1201(c)(4).  As outlined in Paragraph 11 above, Duquesne Light commits to modifying its internal policies and procedures to address the conduct at issue and prevent similar conduct in the future.

		The fourth factor considered is the number of customers affected and the duration of any violation by Duquesne Light.  52 Pa. Code §69.1201(c)(5).  Law Bureau and CEEP staff note that AEPS Act compliance does not directly affect the safety or reliability of electric service to customers, thus, the direct impact on customers is not an issue in this matter.  Law Bureau and CEEP staff note that this was the first and only AEPS Act compliance period in which Duquesne Light used ineligible AECs for AEPS Act compliance.

		The fifth factor considered is Duquesne Light’s compliance history.  52 Pa. Code §69.1201(c)(6).  As noted above in Paragraph 13, this was the first and only AEPS Act compliance period in which Duquesne Light used ineligible AECs for AEPS Act compliance.

		In the process of negotiating this Settlement Agreement, all of the other factors set forth in Section 69.1201 were considered including: the Company’s cooperation with the Commission, and the actions necessary to deter and prevent future violations of the AEPS Act compliance obligations.  Specifically, the Law Bureau and CEEP staff note they found no evidence of active concealment of AEPS Act non‑compliance, nor attempts to interfere with the investigation of Duquesne Light’s AEPS Act compliance for the 2008/2009 AEPS Act compliance period.  Furthermore, Law Bureau and CEEP staff believe Duquesne Light has demonstrated a willingness to improve its management and oversight of AEC procurement and AEPS Act compliance.

		CEEP and Law Bureau believe the efforts of Duquesne Light, Law Bureau and CEEP staff in negotiating this joint settlement have resulted in a fair and equitable settlement that is in the public interest.  The Commission has consistently encouraged settlements to avoid the cost, expense and time of litigation.  The parties submit that the Joint Settlement Agreement is in the public interest because it effectively addresses the areas of Duquesne Light’s management and oversight of AEC procurement and AEPS Act compliance that led to the issuance of the Notice of non-compliance.  This Joint Settlement Agreement takes into consideration Duquesne Light’s compliance record in relation to AEPS Act.  In addition, this Joint Settlement Agreement avoids the time and expense of litigation that would entail hearings, filings of briefs, exceptions, reply exceptions, and possible appeals.  Finally, as a result of this Joint Settlement, Duquesne Light will modify its internal management and oversight procedures to ensure that its uses eligible AECs for compliance with the AEPS Act in the future.



C.	Duquesne Light Company’s Position

Duquesne Light requests that the Commission approve, without modification, the Settlement resolving the finding by the Commission’s Bureau of Conservation, Economics & Energy Planning (“CEEP”) of non-compliance with the Alternative Energy Portfolio Standards Act (“AEPS Act”), Act of November 30, 2004, P.L. 1672, as amended, 73 Pa. C.S.A. §§1648.1-1648.8, for the 2008/2009 compliance period.  Duquesne Light concludes the approval of the Settlement is in the public interest and should be approved.  Duquesne Light asserts the Settlement was achieved after considerable investigation and it will reduce the amount of expense and effort required by the parties and the Commission if the Commission approves the Settlement.  Lastly, Duquesne Light contends the Settlement resolves the dispute fairly and without the expense and uncertainty associated with litigation.

Background

For the 2008/2009 AEPS compliance year, Duquesne Light acquired its wholesale power and AECs through the procurement services provided by its affiliate, Duquesne Power.  On behalf of Duquesne Light, Duquesne Power procured a total of 114,916 Tier I AECs, the amount required to meet Duquesne Light’s Tier I AEPS obligations for the 2008/2009 AEPS compliance year.  Included in this total were 42,980 Tier I AECs generated by Cadillac Renewable Energy (“Cadillac”).  

The Cadillac facility possesses a certificate issued by the Commonwealth, qualifying it as a Pennsylvania alternative energy source.  The Cadillac facility burns wood, in part, to generate electricity and is located in Michigan within the RTO service territory of Midwest Independent System Operator (“MISO”).  Michigan is a state that has facilities in both PJM and MISO.

Pursuant to Section 3 of the AEPS Act, the Commission developed “a registry of pertinent information regarding all available alternative energy credits.”  73 Pa. C.S.A. §1648.3(e)(8).  The Cadillac plant was listed on the Commission’s website as a qualified facility.  However, during the time relevant to the 2008/2009 AEPS compliance year, the Commission’s website did not indicate or otherwise provide notice that the AECs generated by Cadillac would only be eligible for an EDC located within the MISO service territory.  

The Commission determined that PJM’s Generator Attribute Tracking System (“PJM GATS”) would be used to record and track generation of credits by generators as well as compliance by load serving entities.  The Cadillac facility was a registered facility in PJM GATS at the time of Duquesne Power’s purchase of the credits and its production is recorded in the GATS system.  However, during the time relevant to the 2008/2009 AEPS compliance year, the PJM GATS did not advise or otherwise provide notice that the AECs generated by Cadillac would only be eligible for an EDC located within the MISO service territory.

The 2008/2009 AEPS compliance period was the first full reporting period for Duquesne Light, which was before the first full reporting period of many other Pennsylvania utilities.  Duquesne Light’s reporting period for the 2008/2009 compliance period ended on May 31, 2009.  Duquesne Light did not register its AECs for the 2008/2009 AEPS compliance period with the PJM GATS until August 29, 2009.

The Commission’s regulations provide that the AEPS credit administrator, Clean Power Markets (“CPM”), is to issue an initial assessment of compliance within 45 days from the end of the reporting period, i.e., July 15, 2009.  See 52 Pa. Code §75.64(c).  However, Duquesne Light did not receive an initial assessment on July 15, 2009.[footnoteRef:5] [5:  	The Commission’s AEPS regulations currently do have a deadline for the registering of AECs.  As noted above, Duquesne Light acknowledges that it did not register its AECs with the PJM GATS until August 29, 2009.  Therefore, had the Company received a timely initial assessment from CPM, it would have been found to be non-compliant. ] 


The true-up period for Duquesne Light’s 2008/2009 AEPS compliance period ran from May 31, 2009 through September 1, 2009.  73 Pa. C.S.A. §1648.3(e)(5).  CPM was required to issue a final assessment within 15 days from the end of the true-up period, i.e., September 16, 2009.  See 52 Pa. Code §75.64(c)(2).  Duquesne Light was not provided with a final assessment on September 16, 2009.  
On October 2, 2009, Duquesne Light received an assessment from the Commission’s credit administrator, indicating that Duquesne Light and its affiliates met their obligations for the 2008/2009 AEPS compliance period.  However, on January 4, 2010, Duquesne Light received a letter from CEEP, indicating that, based on a review conducted by the Commission’s AEPS credit administrator, Duquesne Light was not in compliance for the 2008/2009 AEPS compliance year (“Non-Compliance Letter”).  The Non-Compliance Letter concluded that, pursuant to Section 4 of the AEPS Act, 73 Pa. C.S.A. §1648.4, the 42,980 Tier I AECs obtained from Cadillac were ineligible for Duquesne Light’s AEPS Act compliance because they were procured from an alternative energy source located outside the geographical boundaries of the Commonwealth and not within the service territory of Duquesne Light’s RTO, PJM.  The Non-Compliance Letter imposed an alternative energy compliance payment of $1,934,100 ($45 for each Tier I AEC obtained from Cadillac).

On January 19, 2010, Duquesne Light filed the above-captioned Petition to contest the Commission’s finding of non-compliance with the AEPS Act, and to modify the alternative compliance payment determination or, in the alternative, declare a force majeure for Duquesne Light for the 2008/2009 AEPS compliance period.  CEEP filed an Answer on February 8, 2010.  The Office of Small Business Advocate (“OSBA”) filed an Answer and Notice of Intervention on February 8, 2010, and the Office of Consumer Advocate (“OCA”) filed a Notice of Intervention on March 8, 2010.

The Parties engaged in numerous settlement discussions over the course of the proceedings.  As a result of those discussions, Duquesne Light and CEEP (collectively “Joint Petitioners”) reached a settlement of all issues in this proceeding and resolved Duquesne Light’s compliance for the 2008/2009 AEPS compliance period prior to the date scheduled for evidentiary hearings.  

Commission policy promotes settlements.  See 52 Pa. Code §5.231.  Settlements lessen the time and expense the parties must expend litigating a case and, at the same time, conserve precious administrative resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  See 52 Pa. Code § 69.401.  In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Penna. Public Utility Comm. v. York Water Co., Docket No. R-00049165 (Order entered Oct. 4, 2004); Penna. Public Utility Comm. v. C.S. Water and Sewer Assocs., 74 Pa. P.U.C. 767 (1991).  The Settlement reflects a carefully balanced compromise of the interests in this proceeding.  For the reasons set forth below, the Settlement is just and reasonable and should be approved.  

This Settlement is in the Public Interest

This Settlement was achieved by the Joint Petitioners after an extensive investigation of Duquesne Light’s filing, including informal and formal discovery and the distribution of direct and rebuttal testimony.  The Settlement reflects a carefully balanced compromise of the Joint Petitioners interests in this proceeding.  The fact that the Joint Petitioners have reached an agreement on the issues in this proceeding clearly demonstrates that the Settlement is in the public interest and should be approved.  Further, approval of this Settlement will reduce the administrative burdens on the Commission and avoid litigation expenditures because it resolves all of the issues in this proceeding without administrative adjudication.  As explained below, approval of the Settlement is in the public interest because it promotes the spirit and purpose of the AEPS Act, as well as resolves issues related to the statutory requirements of the AEPS Act and errors in the actual program used by the Commission.

The Exchange of AECs Promotes the Purpose of the AEPS Act

Under the terms of the Settlement, the Joint Petitioners agree that Duquesne Light will exchange or swap the 42,980 Tier I AECs obtained from Cadillac for the 2008/2009 AEPS Act compliance period with an equal number of eligible Tier I AECs that were generated at facilities located in the Commonwealth and/or at facilities located in the PJM service territory which were submitted by a MISO eligible Pennsylvania EDC or EGS for the 2008-2009 AEPS Act compliance period.  As a result of the exchange or swap of the Tier I AECs, the Joint Petitioners agree that Duquesne Light should be found in compliance for the 2008/2009 AEPS Act reporting period.  

The Settlement is in the public interest because it promotes the purpose of the AEPS Act.  As explained by the Commonwealth Court, “the purpose of AEPS is to encourage the creation and use of energy from alternative sources.”  ARIPPA v. Penna. Public Utility Comm., 966 A.2d 1204, 1214 (Pa. Commw. 2009).  Section 4 of the AEPS Act limits eligible AECs to those generated within the Commonwealth or within an RTO that operates within the Commonwealth.  73 Pa. C.S.A. §1648.4.  Clearly, the intent of the Act is to promote the development of environmentally sound alternative energy sources that will provide environmental benefits within the Commonwealth.

The Cadillac facility burns wood, in part, to generate electricity.  Cadillac has been registered and certified by the Commonwealth of Pennsylvania as a qualified alternative energy system and, therefore, qualified to generate AECs for use in Pennsylvania.  Cadillac is located within the service territory of an RTO that operates within the Commonwealth.  Additionally, the Cadillac facility is located in Michigan, a state that, similar to Pennsylvania, has facilities in both PJM and MISO.  Thus, the 42,980 Tier I AECs obtained from Cadillac clearly promote the development of environmentally sound alternative energy sources that provide environmental benefits within the Commonwealth and within the service territory of an RTO that operates within the Commonwealth.

If the 42,980 Tier I AECs procured from Cadillac are not accepted, they will be worthless and cannot be resold.  Their vintage is June 2006-May 2007 and, thus, these AECs have expired.  Under the terms of the Settlement, Duquesne will be permitted to exchange these MISO AECs for AECs, which were generated in the Commonwealth or the PJM service territory, that were submitted by a MISO eligible EDC or EGS.  Accordingly, the credits purchased by Pennsylvania EDCs and EGSs will be reallocated and meet the requirements of the AEPS Act as interpreted by the Commission.

Further, as explained more fully below, Duquesne Light made a good faith effort to meet its AEPS requirements for the 2008/2009 AEPS compliance period and reasonably relied on the information available from the Commonwealth, PJM GATS, and the Commission to conclude that the 42,980 Tier I AECs procured from Cadillac would be eligible to meet Duquesne Light’s requirements for the 2008/2009 AEPS compliance period.  The exchange set forth in the Settlement avoids penalizing Duquesne Light for such reasonable reliance.  The exchange will avoid the waste of the 42,980 Tier I AECs procured from Cadillac, while at the same time promoting the purpose of and compliance with the AEPS Act.  

Duquesne Light’s Commitments Will Ensure Proper Reporting

Under the terms of the Settlement, Duquesne Light will implement additional internal procedures to ensure that all AECs procured for future reporting periods (2009-10 and beyond) will be produced inside the PJM service territory or the Commonwealth of Pennsylvania.  Duquesne Light also will submit its annual AEC report to the Commission and the Commission’s AEPS credit administrator electronically on or before July 1st of every year so that the Commission and its credit administrator can review the proposed compliance plan of Duquesne Light.  The Settlement is in the public interest because it will help to clarify procedures to enforce the statutory requirements of the AEPS Act and assist the Commission in completing its obligations under the AEPS Act.  

Under Section 3 of the AEPS Act, the Commission or the administrator is required to “develop a registry of pertinent information regarding all available alternative energy credits.”  73 Pa. C.S.A. §1648.3(e)(8).  At the time relevant to the 2008/2009 AEPS compliance period, neither the Commission’s website nor the PJM GATS identified which Pennsylvania “qualified facilities” generate only MISO eligible AECs.  Clearly it is pertinent to advise or otherwise provide notice that the listed “qualified facilities” on the Commission’s website and PJM GATS may only be eligible to provide AECs in certain RTO service territories due to the geographic limitation set forth in Section 4 of the AEPS Act.  73 Pa. C.S.A. §1648.4.  Indeed, such information becomes even more pertinent when the qualified facility is located in a state that has facilities in both PJM and MISO service territories, such as Cadillac.
Duquesne Light made a good faith effort to meet its AEPS requirements for the 2008/2009 AEPS compliance period and reasonably relied on the information available from the Commonwealth, PJM GATS, and the Commission to conclude that the 42,980 Tier I AECs procured from Cadillac would be eligible to meet Duquesne Light’s requirements for the 2008/2009 AEPS compliance period.  Indeed, the Commission similarly has found such reliance to be reasonable:

The AECs transferred were generated in Michigan, which contains both PJM and MISO service areas.  JS 44.  The transferred AECs were identified by the AEC Transfer Interface as eligible to meet Tier I compliance obligations in Pennsylvania.  JS 45.  The GATS AEC Transfer Interface indicated only that the Transferred Tier I AECs would be eligible to meet Tier I obligations in Pennsylvania. JS 46.  Based upon these stipulated facts, we do not believe that Constellation had reason to perform further inquiry or testing to verify the quality of the AECs transferred.

Petition of Constellation NewEnergy, Inc. For Withdraw, or in the Alternative Modification, of Notice, of Noncompliance With Alternative Energy Portfolio Standards Act 2008/2009 Compliance Year, Docket No. P-2010-2153657, Slip Op. at p. 27 (August 20, 2010) (“Constellation AEPS Order”).

Further, the lack of timely assessments denied Duquesne Light its statutory right to a true-up period.  Duquesne Light’s reporting period for the 2008/2009 compliance period ended on May 31, 2009.  Although Duquesne Light did not register its AECs with the PJM GATS until August 29, 2009, the credit administrator, CPM, was required to issue an initial assessment within 45 days from the end of the reporting period, i.e., July 15, 2009.  See 52 Pa. Code §75.64(c).  Duquesne Light was not provided with an initial assessment on or before July 15, 2009.

The statutory true-up period for Duquesne Light’s 2008/2009 AEPS compliance period ran from May 31, 2009 through September 1, 2009.  73 Pa. C.S.A. §1648.3(e)(5).  It is during this period that companies, found to be non-compliant after the initial assessment, are provided with the opportunity to become compliant.  As explained by the Commission, the evaluation of AECs must be completed in sufficient time for an EDC or EGS to true-up its AEC compliance obligations by September 1:

We agree with the ALJ that the current program does not afford a meaningful opportunity for correction because a qualitative evaluation of the credits is not performed prior to the expiration of the true-up period.  Without a qualitative evaluation of the AECs submitted by each EDC and EGS, the Program Administrator simply cannot determine the level of compliance or non-compliance with the provisions of the AEPS Act.  We believe that the Program Administrator should have its quantitative and qualitative analysis completed in sufficient time for an EDC or EGS to true-up its AEC compliance obligations by September 1.  By completing this dual analysis and providing time for EDCs and EGSs to true-up their compliance obligations prior to September 1, will avoid any due process concerns that may arise.  Accordingly, we shall direct the Program Administrator to complete a dual analysis by a date that will provide adequate time for EDCs and EGSs to true-up their compliance obligations prior to September 1.

Constellation AEPS Order, Slip Op. at p. 26.  

As Duquesne Light did not receive an initial assessment on July 15, 2009, Duquesne Light was denied the opportunity to become compliant under the AEPS Act.  Moreover, on October 2, 2009, CPM informed Duquesne Light that it was compliant.  Therefore, even though Duquesne Light did not register its credits by May 31, 2009, it did so on August 29, 2009, and CPM’s October 2, 2009 “initial assessment” was that Duquesne Light was compliant.  

The AEPS Act also requires that a final assessment be issued within 15 days from the end of the true-up period, i.e., September 16, 2009.  See 52 Pa. Code §75.64(c)(2).  Duquesne Light was not provided with a final assessment on September 16, 2009.  Rather, it was not until January 4, 2010, that Duquesne Light received the Non-Compliance Letter from CEEP, indicating that Duquesne Light was not compliant for the 2008/2009 AEPS compliance year.  The January 4, 2010 Non-Compliance Letter reversed the October 2, 2009 “initial assessment” that Duquesne Light was in compliance with AEPS Act.  This after-the-fact reversal of CPM’s earlier assessment failed to provide Duquesne Light with timely notice of the alleged non-compliance and denied Duquesne Light its statutory right to a true-up period.  As a result, Duquesne was denied notice and the opportunity to make up for any identified shortfalls in order to obtain compliance with the AEPS Act.  

As explained by the Commission, the credit administrator is required to complete its analysis of AECs by a date that will provide adequate time for EDCs and EGSs to true-up their compliance obligations prior to September 1.  Constellation AEPS Order, Slip Op. at p. 26.  Duquesne Light’s commitments under the Settlement to implement additional internal procedures regarding the procurement and reporting of AECs will facilitate the timely review of the AECs by the credit administrator for future reporting periods and provide Duquesne Light with its statutory right to a true-up period.  For these reasons, the Settlement is in the public interest because it helps resolve issues related to the statutory requirements of the AEPS Act and errors in the actual program used by the Commission.

D.	Conclusion

		The primary purpose of the AEPS Act is to encourage the availability and use of alternative sources of energy.  One element of the AEPS Act is to permit electricity distribution companies, like Duquesne Light, to substitute the correct AECs at some point during a true-up period.  The AEPS Act sets a schedule for EDCs and EGSs to utilize a percentage of power derived from alternative energy sources, which should encourage development of those alternative energy sources and support their continued operations.  

CEEP sought to impose almost two million dollars in civil penalties against Duquesne Light, a PJM-related distribution company, because Duquesne Light obtained the correct number of Tier 1 credits but a percentage of the obtained power came from, inter alia, two non-PJM related alternative energy sources.  These two non-PJM related alternative energy sources co-exist within a region with both MISO and PJM suppliers.  Unfortunately, both the Commission’s website as well as PJM’s website listed these two alternative energy suppliers as qualified in PJM’s territory.  

No publicly available information notified or informed Duquesne Light that these two alternative energy suppliers were only available to MISO-related distribution companies.  In addition to this failure to make public the correct information, CEEP, through its administrator, did not notify Duquesne Light about the lack of compliance until long after the true-up period for the 2008/2009 compliance ended.  

Duquesne Light sought to exchange or substitute its 42,980 Tier I MISO Alternative Energy Credits for credits generated in the Commonwealth of Pennsylvania or within the PJM service territory, that were submitted by a MISO-eligible EDC or EGS.  Both CEEP and the program administrator would not permit the substitution.  To not allow the substitution now effectively punishes Duquesne Light for the acts of the program administrator - working on behalf of the Commission - which failed to properly inform the EDC about which credits were PJM-eligible and failed to inform Duquesne Light of its lack of compliance in reporting until after the true-up period had run.  This inaction by the program administrator is not reasonable.[footnoteRef:6] [6:  	The AEPS administrator found Duquesne Light was compliant on October 2, 2009 but later rescinded its finding on December 23, 2009.  Duquesne Light filed this petition under force majeure on January 19, 2010.  ] 


		Permitting the exchange is consistent with the intent of the AEPS Act.  The anticipated true-up period ran before an evaluation of the number and eligibility of the submitted AECS was completed.  The Commission has the authority to permit Duquesne Light to fulfill its obligations after the deadline has run, and to permit the agreed-upon exchange as requested.  The question remaining is whether the Commission should permit the substitution.

		Duquesne Light asserts its error was unintentional and resulted despite a good faith effort to comply with the AEPS requirements.  Duquesne Light relied on information made available from the Commonwealth, from PJM’s GATS, and from the Commission before Duquesne Light concluded the alternative energy credits were eligible to meet the AEPS requirements.  In addition, Duquesne Light seeks to correct the error in order to achieve the required compliance with the AEPS Act.  

A review of the Joint Stipulation of Facts and the AEPS Act itself supports the conclusion that the system set up to monitor AEPS Act compliance in Pennsylvania is complex, and the exchange specified in this joint settlement should be approved for various reasons.  Errors regarding the origin of the credits themselves are not evident on the face of the system’s pages.  In addition, the 2008/2009 compliance year was the first reporting year for the AEPS program.  Administrative errors at the start of a new program are to be expected.  To further complicate the process for electric distribution companies, it appears some generators’ credits originating outside of Pennsylvania may be used in both MISO and PJM.  Further, Duquesne Light sought to correct the error as soon as the compliance issue came to light.  Lastly, no harm came to another person or entity pursuant to the error.  Therefore, allowing Duquesne Light to correct the error would not undermine the purpose of the AEPS Act.  

For all of these reasons, the agreement of the parties to cancel the civil penalty and permit Duquesne Light to exchange the correct credits for the incorrect credits is in the public interest, and is the fair and right course of action to take in this matter.  Furthermore, I find the settlement embodied in the Joint Petition is both just and reasonable and its approval would be in the public interest.  

CONCLUSIONS OF LAW

		1.	The Alternative Energy Portfolio Standards Act, 73 Pa. C.S.A. §1648.1-1648.8 (AEPS Act) sets requirements for electric utilities in the Commonwealth for energy sold from alternative energy sources.   

		2.	The AEPS Act states an alternative energy credit is the tradable instrument used to establish, verify and monitor compliance with the Act, and a unit of credit shall equal one megawatt hour of electricity from an alternative energy source. 73 Pa. C.S.A. §1648.2 (definitions). 

		3.	The AEPS Act provides for a “true-up period” for compliance:  “the period each year from the end of the reporting year until September 1.”  73 Pa. C.S.A. §1648.2 (definitions).  

		4.	The alternative energy credits program is required to include a true-up period to provide entities covered under this act with the ability to obtain the required number of alternative energy credits or to make up any shortfall of the alternative energy credits they may be required to obtain to comply with this act.  73 Pa. C.S.A. §1648.3(e)(5).  
		
		5.	The Commission’s regulations require the program administrator verify EDC and EGS compliance with §75.61 (relating to EDC and EGS obligations), and provide written notice to each EDC and EGS of an initial assessment of their compliance status within 45 days of the end of the reporting period.  52 Pa. Code §75.64(c).  
		
6.	Duquesne Light complied with the requirements of purchasing sufficient number of AECs for its Duquesne territory, consistent with the purpose of the AEPS Act.  Allowing the transfer now does not undermine the AEPS Act but denying permission for the substitution will not further the goal of the AEPS Act because Duquesne Light already has purchased the correct amount of AECs.  
	
		7.	The Commission may permit Duquesne Light to substitute the correct credits for the incorrect credits.  



ORDER


THEREFORE,

		IT IS ORDERED:
		
1.	That the Joint Petition for Settlement between Duquesne Light Company, the Bureau of Conservation, Economics and Energy Planning, and the Law Bureau Prosecutory Staff, filed on October 8, 2010, is admitted to the record.

		2.	That the Petition of Duquesne Light Company at Docket Number P-2010-2153577 is granted to permit Duquesne Light Company to reallocate or swap 42,980 Tier I Alternative Energy Credits generated by Cadillac Renewable Energy and purchased by Duquesne Power, on behalf of Duquesne Light Company, for an equal number of eligible Tier I Alternative Energy Credits generated at facilities in Pennsylvania or PJM submitted by a MISO eligible Pennsylvania electric distribution company or electric generation supplier for the 2008/2009 compliance period.

		3.	That Duquesne Light Company was compliant for the 2008/2009 Alternative Energy Portfolio Standards Act compliance period.
	
		4.	That the proceeding docketed at P-2010-2153577 shall be marked closed. 



Date:  October 21, 2010										
							Katrina L. Dunderdale
							Administrative Law Judge
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