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HISTORY OF THE PROCEEDING



On April 18, 2003, Albert Wittik (Wittik or complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Commonwealth Telephone Company (CTCo or respondent).  The complaint read in its entirety:  “Poor and erratic service.”  The Prayer for Relief read in its entirety:  “Have telephone company certify what is the problem and compensate me for the poor and costly service.” (emphasis in original).


By Hearing Notice dated July 3, 2003 a hearing was scheduled for September 22, 2003 and the proceeding was assigned to me.  As is my customary practice, I issued a Prehearing Order dated July 8, 2003.  The Prehearing Order advised the parties with respect to Commission procedure.  I also sent Mr. Wittik a letter explaining that the Commission is not empowered to award damages.  


On July 11, 2003, respondent CTCo filed and served a Petition for Permission to file Answer to Formal Complaint and Motion to Dismiss Nunc Pro Tunc (Petition).  The Answer and Motion to Dismiss were attached as Appendices A and B, respectively.  By Order dated July 15, 2003, I granted the Petition.


In its Answer, respondent CTCo denied the material averments of the Complaint and explained that it provided service to complainant at 570-402-0442 and 570-402-0392 from June 25, 2002 through August 17, 2003, when service was terminated at Mr. Wittik’s request.  It further explained that complainant had contacted the company on several occasions between October 23, 2002 and February 2003 to report noise, static and disconnections while using the Internet, that a service technician had been dispatched in response to each call and all the company’s facilities had been found to be in good working order, and that “as a precautionary measure and in an effort to locate the source of the reported trouble” the company had replaced all facilities providing service to complainant. 


Separately, respondent CTCo filed a Motion to Dismiss (Motion).  This Motion also included a separate Notice to Plead.  Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before July 28, 2003.  The Commission’s records do not show that an answer was filed; therefore the Motion is ready to be decided.



Although it can reasonably be concluded from complainant’s failure to respond to the Motion that he does not object to dismissal of the Complaint, in an excess of caution I will address the merits of the Motion.  As explained in more detail, the Motion will be granted, and the Complaint dismissed without prejudice.  
FINDINGS OF FACT



1.
The complainant in this case is Albert Wittik, whose address is listed on the Complaint as P.O. Box 1384, Linden, NJ 07036.


2.
The respondent in this case is Commonwealth Telephone Company, which provided service to complainant during the period June 25, 2002 through April 17, 2003, when service was voluntarily disconnected.  Mr. Wittik is no longer a customer of CTCo.



3.
On April 18, 2003, complainant Wittik filed a Formal Complaint against CTCo.  The complaint read in its entirety:  “Poor and erratic service.”  The Prayer for Relief read in its entirety:  “Have telephone company certify what is the problem and compensate me for the poor and costly service.” (emphasis in original).  


4.
By Order dated July 15, 2003 permitting the filing nunc pro tunc, respondent CTCo filed an Answer which denied the material averments of the Complaint, and explained that it provided service to complainant at 570-402-0442 and 570-402-0392 from June 25, 2002 through August 17, 2003, when service was terminated at Mr. Wittik’s request.  It further explained that complainant had contacted the company on several occasions between October 23, 2002 and February 2003 to report noise, static and disconnections while using the Internet, that a service technician had been dispatched in response to each call and all the company’s facilities had been found to be in good working order, and that “as a precautionary measure and in an effort to locate the source of the reported trouble” the company had replaced all facilities providing service to complainant. 



5.
By Order dated July 15, 2003 permitting the filing nunc pro tunc, respondent CTCo filed a Motion to Dismiss.  This Motion included a Notice to Plead.  Pursuant to the Commission’s regulations at 52 Pa. Code §5.101(d) and §1.56(b), a response to the Motion was due on or before July 28, 2003.  The Commission’s records do not show that an answer was filed

DISCUSSION


There is no question that the Commission is not empowered to award damages.  I explained this in detail in a letter that I sent to Mr. Wittik dated July 8, 2003.  See, Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 630 A.2d 498 (Pa. Cmwlth. 1993); Maddox v. PECO Energy Company, Docket No. C-20016253, Commission Opinion and Order entered February 10, 2003; Fulton v. PECO Energy Company, Docket No. C-20016375, Commission Final Order entered August 27, 2002; and Dolman v. Penn Power & Light Co, 70 PaPUC 353 (1990).



In his Complaint, Mr. Wittik clearly is seeking to be compensated for what he characterized as “poor and costly” service.  Indeed, as he is no longer a customer, no service-related relief can be granted by the Commission.  While the Commission can find that inadequate service may have been rendered should complainant satisfy his burden of proof, the relief would not be any award to Mr. Wittik but a civil penalty of up to $1,000 payable to the Commonwealth of Pennsylvania.  See, 66 Pa.C.S.A. §3301.


As the Commission is without authority to award damages, the Complaint will be dismissed without prejudice.  This means that Mr. Wittik, if he wishes, can file a complaint which seeks relief which the Commission is empowered to award.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
The Commission is not empowered to award damages.



3.
It is just, reasonable and in the public interest that the Complaint filed at Docket No. C-20030119 be dismissed without prejudice.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by respondent Commonwealth Telephone Company at Docket No. C-20030119 be granted;


2.
That the Complaint filed at Docket No. C-20030119 be dismissed without prejudice;



3.
That the telephonic hearing scheduled for September 22, 2003 be cancelled; and 



4.
That the record at Docket No. C-20030119 be marked closed.

	Date:
	August 29, 2003
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge
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