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On December 17, 2001, Tonia Smale and Kari Scharff, (“Smale,” “Scharff” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“PPL” or “Respondent") alleging that the Respondent unfairly processed and determined responsibility for the electric bills from September 2000 to September 2001.  Ms. Smale and Ms. Scharff requested that the amount be redistributed equally among all three lessees as stated in the lease agreement.  



The Respondent, through its counsel, filed a conditional answer and preliminary motions on January 30, 2002.  In the conditional answer, the Respondent admitted that it issued electric bills to Complainants Tonia Smale and Kari Scharff for the period of September 2000 to September 2001.  The Respondent averred that Ms. Smale told the Respondent’s service person that she, Ms. Scharff and Kelly Moyer occupied the premises from September 2000 to August 31, 2001 and that Amber Lloyd replaced Kelly Moyer on August 31, 2001. 


The Respondent noted that although the Complainants requested that the redistribution be made according to the lease, they did not enclose the lease.  In addition, the Respondent stated that it was willing to separately bill each resident for a portion of the balance due and offer each resident a payment arrangement.  However, the Complainants filed an informal complaint with the Commission before the bill was recalculated.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision, dated  December 4, 2001, which ordered the Respondent to bill the residents in the following manner:  Tonia Smale $530.02, Kari Scharff $530.02 and Kelly Moyer $96.36.  Each customer was instructed to make arrangements with the Respondent to pay the outstanding balance.  



The Respondent moved to dismiss the complaint for failure to join an indispensable party, Kelly Moyer.  The Bureau of Consumer Services decision listed Tonia Smale, Kari Scharff and Kelly Moyer as Complainants and assessed each person a portion of the bill.  In the decision, it was noted that Kelly Moyer resided at the property for three months while the other Complainants lived at the property for the entire year.  



The Respondent moved to dismiss the complaint for insufficiency as to substance. 



A telephonic hearing was held in this matter on May 15, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Tonia Smale participated on behalf of herself and Kari Scharff.  (Ms. Scharff provided a telephone number where she could be reached if needed.)  William J. Fries, Esquire, represented the Respondent.  Sharon Orzolek, a PPL representative, was also present. 



During the May 15, 2002 proceeding, Mr. Fries withdrew the motion regarding the lack of sufficiency of the complaint since a copy of the lease was provided (Tr. 12, 13).  Next, the Respondent’s Motion to Dismiss for Failure to Join an Indispensable Party was discussed (Tr. 13-17).  It was agreed that a further hearing would be held after Kelly Moyer, the third roommate in this matter, was joined as an indispensable party (Tr. 15-18).  The information in the Bureau of Consumer Services’ decision regarding the length of time Ms. Moyer lived at the Race Street address differed from the information Ms. Smale provided during the hearing (Tr. 14, 15).  It was explained that the Commission could not require Ms. Moyer to pay more of the bill without giving her an opportunity to participate in the proceeding (Tr. 16).  The presiding officer indicated that she needed Ms. Moyer’s address to notify her about the proceeding before joining her as a party (Tr. 16-18).


By Order #2, dated June 11, 2002, the presiding officer sent information to the parties and Ms. Moyer at the address utilized by the Respondent to bill her.  Ms. Moyer responded to the Order.



By Order #3, dated September 24, 2002, the presiding officer joined Kelly Moyer as an indispensable party.



A telephonic hearing was held in this matter on December 17, 2002, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Tonia Smale, Kari Scharff and Kelly Moyer testified and sponsored two exhibits, Scharff Ex. 1-the lease agreement and Moyer Ex. 1-a letter from the Nagys.  Moyer Ex. 1 was not entered into evidence.  William J. Fries, Esquire, represented the Respondent.  Sharon Orzolek, a Revenue Protection Specialist for the Respondent, testified and sponsored eight exhibits: PPL Ex. 1-account statement for Ms. Smale; PPL Ex. 2-Bureau of Consumer Services’ Decision, dated December 4, 2001; PPL Ex. 3- invoice number 15912-1 sent to Ms. Smale; PPL Ex. 4- invoice number 15912-2 sent to Ms. Scharff; 
PPL Ex. 5- invoice, in the amount of $96.36, sent to Ms. Moyer; PPL Ex. 6-activity statement –Ms. Moyer’s December 2001 payment; PPL Ex. 7-Bureau of Consumer Services Decision dated December 4, 2001 for service after October 2001; PPL Ex. 8- account statement for Amber Lloyd at 709 Race Street.


The record in this case consists of a one hundred thirteen page transcript and nine exhibits.

FINDINGS OF FACT



1.
The Complainants are Tonia Smale, 751 Delaware Avenue, Palmerton, Pa. 18071, Kari Scharff, 5355 Russell Court, Apt. #A7, Whitehall, PA 18052 and Kelly Moyer, 430 N. Maxwell Street, Allentown, PA 18109.



2.
The Respondent is PPL Electric Utilities Corporation.



3.
The Complainants, Tonia Smale, Kari Scharff and Kelly Moyer signed a lease to rent the premises at 709 Race Street, Catasauqua, PA 18302, from September 2000 to August 31, 2001 (Tr. 5, 6, 11, 38, 43, 47; Scharff Ex. 1). 



4.
The Complainants, Ms. Smale, Ms. Scharff and Ms. Moyer, moved into 709 Race Street, Catasauqua, PA 18302 in September 2000 (Tr. 6, 36, 37, 50). 


5.
The Complainants had a verbal agreement to split every bill three ways (Tr. 37, 39).



6.
According to the lease, all lessees were responsible for the utilities (Tr. 38, 47; Scharff Ex. 1).



7.
Kelly Moyer lost her job at the end of October 2000 (Tr. 50).



8.
Ms. Moyer paid the rent at 709 Race Street from September 2000 through August 2001 (Tr. 40, 44). 



9.
Ms. Moyer had a key to the house for the entire term of the lease and she stopped by to pick up her mail.  Her mail came to the house during the entire term of the lease (Tr. 38, 45, 46, 51). 



10.
Ms. Moyer had her own room in the house and the door was shut when she was not there.  Her furniture, including a dresser and a bed, and other belongings were in the house for the entire term of the lease (Tr. 45, 50, 100).



11.
Amber Lloyd moved in with Ms. Smale and Ms. Scharff during September 2001 (Tr. 39).


12.
On October 3, 2001, the Respondent posted a three day notice at 709 Race Street because there was no customer of record for the past year and usage was accruing on the meter (Tr. 61, PPL Ex. 2). 



13.
When there is electric usage without a customer of record, the Respondent attempts to contact the customer so that the service is not shut off.  This is accomplished by posting a three day door notice requesting the customers to call the Respondent and state that that they want the service in their name (Tr. 62). 



14.
From September 2000 to October 12, 2001, no one assumed responsibility for the electric service at 709 Race Street, Catasauqua, PA (Tr. 12, 49, 62).



15.
If there is no response to the notice, the Respondent sends a service person to terminate the electric service (Tr. 61, 62).



16.
On October 12, 2001, Ms. Smale called the Respondent because a service person was at the property to shut the service off (Tr. 8, 9). 



17.
During the conversation with Sharon Orzolek, Ms. Smale explained that she and two other college students shared the premises and that all three should be responsible for the bill (Tr. 9, 63). 



18.
In October 2001, Ms. Orzolek was a customer service representative for the Respondent (Tr. 60). 



19.
Since Ms. Smale needed to talk to a Revenue Protection Specialist to split the bill, the service was put in Ms. Smale’s name to prevent termination (Tr. 9, 63-65).



20.
The bill for electric service was $1,156.40 for the period from September 2000 to October 2001 (Tr. 67; PPL Ex. 1). 



21.
The Respondent originally billed Ms. Smale for $1,156.40 at the 709 Race Street address (Tr. 65, 66; PPL Ex. 1). 



22.
In response to the informal complaint filed by the Complainant, the Bureau of Consumer Services issued a decision on December 4, 2001, ordering the Respondent to bill the residents in the following manner:  Tonia Smale $530.02, Kari Scharff $530.02 and Kelly Moyer $96.36.  Each customer was instructed to make arrangements with the Respondent to pay the outstanding balance (Tr. 70; PPL Ex. 1-5).  


23.
On December 3, 2001, the Respondent set up a special agreement, transferred the $1,156.40 out of the current account and placed it in the non service account that was established for the three Complainants to pay the bill (Tr. 66, 69; PPL Ex. 1). 



24.
The Respondent billed the Complainants based on the Bureau of Consumer Services’ Decision, dated December 4, 2001.  The Respondent billed Ms. Smale and Ms. Scharff $530.02 each and Ms. Moyer $96.36 (Tr. 71-73; PPL Ex. 2-5). 



25.
In the Bureau of Consumer Services decision, dated December 4, 2001, it was determined that Ms. Moyer only resided at the property for three months (Tr. 70, 72; PPL Ex. 2). 



26.
Ms. Scharff contacted Ms. Orzolek on December 7, 2001, and objected to the bill because she contended that Ms. Moyer was responsible for more of the bill (Tr. 73). 


27.
In December 2001, the electric service for 709 Race Street was transferred to Amber Lloyd’s name (Tr. 80, 81; PPL Ex. 8).


28.
The electric bills for service after October 2001 are not in dispute (Tr. 81; PPL Ex. 7, 8).



29.
On December 17, 2001, Ms. Moyer paid the Respondent $96.36 (Tr. 54, 75, 76; PPL Ex. 6).


30.
At the time of the hearing, the Ms. Smale and Ms. Scharff had not made any payments on the bill (Tr. 75, 76, 81, 82; PPL Ex. 6).



31.
At the time of the hearing, the account balance was $1,060.04 (Tr. 75, 76, 81, 82; PPL Ex. 6).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainants are the proponents of a rule or order.  Therefore, the Complainants bear the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainants must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainants have satisfied their burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainants presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

In addition to determining whether the Complainants have satisfied their burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



Complainants Smale and Scharff contended that Complainant Moyer should be held responsible for one third of the electric bill from September 2000 to August 2001, the length of the lease (Tr. 37-39, 43-45).  Complainant Moyer argued that she moved out by December 2000, therefore, she is only responsible for three months (Tr. 50, 51). 


Ms. Moyer admitted that she left her dresser, bed and other items at 709 Race Street when she “moved out” in December 2000 (Tr. 50).  She said that she could not afford all of the bills after she lost her job in October 2000 (Tr. 50).  It is unclear how many nights she stayed at the house after December 2000 (Tr. 51, 57-58).  However, it is undisputed that she paid rent each month from September 2000 to August 31, 2001, that she had a key and that her mail was delivered to 709 Race Street (Tr.40, 44-46, 51).  Ms. Moyer did not refute Ms. Smale’s testimony that she had her own room and that the door was closed when she was not there (Tr. 100). 



Since Ms. Moyer had furniture and other items in her room in the house, she paid rent for the entire term of the lease, she had a key, she stayed in the room when she wanted to and she came to pick up her mail, Complainants Smale and Scharff have proven that Complainant Moyer did not move out of the premises for purposes of this case.  Consequently, Ms. Moyer is responsible for her share of the electric bill during the term of the lease.


It is undisputed that the Complainants did not receive electric bills between September 2000 and August 2001 (Tr. 12, 51, 61).  Although the lease indicated that the lessees would pay for the utilities, no one contacted the Respondent to apply for service (Tr. 12, 49, 61).  Ms. Smale testified that they assumed that it was included in the rent when they did not receive a bill (Tr. 12).  The Respondent’s witness, Sharon Orzolek, testified that a notice was posted at 709 Race Street on October 3, 2001, because the meter registered consumption and there was no customer of record (Tr. 61, 62).  Since there was no response to the posting, a service representative went to the property on October 2001 to terminate the service (Tr. 9, 61).  On October 12, 2001, Ms. Smale called Ms. Orzolek to prevent termination of the electric service (Tr. 61). 



Ms. Orzolek explained that Ms. Smale was required to talk to the Revenue Protection Specialist to split the bill (Tr. 63). After Ms. Smale did not call back on Monday, October 15, 2001 to talk to the Revenue Protection Specialist, an account was set up in Ms. Smale’s name (Tr. 64, 65).  Before the bill was split, an informal complaint was filed.


In response to the informal complaint filed by Complainants Smale and Scharff, the Bureau of Consumer Services issued a decision on December 4, 2001, ordering the Respondent to bill the residents in the following manner:  Tonia Smale $530.02, Kari Scharff $530.02 and Kelly Moyer $96.36.  Each customer was instructed to make arrangements with the Respondent to pay the outstanding balance (Tr. 70; PPL Ex. 1-5).  



Based on the instructions from the Bureau of Consumer Services, the Respondent separated the disputed balance of $1,156.40 from the current balance on December 3, 2001 (Tr. 69).  In addition, the Respondent sent invoices to Ms. Smale and Ms. Scharff for $530.02 and to Ms. Moyer for $96.36 (Tr.70; PPL Ex. 1-5).  On December 7, 2001, Ms. Scharff contacted Ms. Orzolek and requested that the charge of $1,156.40 be separated from the current billing.  Ms. Orzolek explained that the bill had been separated (Tr. 73).  Ms. Scharff complained that Ms. Moyer was only responsible for $96.36 (Tr. 73).  



The Respondent indicated that it is willing to comply with the Commission decision in this matter (Tr. 82).  The original invoices were based on the Bureau of Consumer Services decision (Tr. 75-79, 81, 82; PPL. Exs. 2-5). 


Based on evidence in the record, Ms. Moyer is responsible for one third of the bill for service at 709 Race Street, Catasauqua, PA from September 2000 to August 31, 2001.  Ms. Smale and Ms. Scharff are responsible for the bill between September 2000 and October 2001.  The Respondent should recalculate the bill in that manner and give Ms. Moyer credit for her payment of $96.36.  If the Complainants want a payment arrangement, they must request it within thirty days of receiving the bill from the Respondent.  If no payment arrangement is requested, the entire amount will be due sixty days after receiving the bill from the Respondent.



Accordingly, the complaint is sustained in part and dismissed in part.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainants have the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Tonia Smale, Kari Scharff and Kelly Moyer against PPL Electric Utilities Corporation at Docket F-01033037 is sustained in part and dismissed in part.



2.
That Kelly Moyer is responsible for one third of the bill for service from September 2000 to August 31, 2001.  That Tonia Smale and Kari Scharff are responsible for service from September 2000 to October 2001.  



3.
That the Respondent shall divide the bill between the Complainants in the manner set forth in paragraph 2 of this Order and send each Complainant a bill within thirty days of a final Order in this matter.  The Respondent will deduct Ms. Moyer’s payment of $96.36 from her bill.



3.
That within thirty days of a receiving the bill, the Complainants can request a payment arrangement to pay the outstanding bill.  If the request is not made within thirty days of receiving the bill, the entire payment will be due within sixty days of the receiving the bill.



4.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainants comply with the terms of this Order.



5.
That this record in this case is marked closed.

           April 7, 2003            

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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