BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jo Anna Warren Williamson				:
							:
	v.						:		C-2009-2138578
							:
Duquesne Light Company				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On October 29, 2009, Jo Anna Warren Williamson (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) alleging that a utility pole owned by Duquesne Light Company (“Respondent”) was interfering with her property located in Aliquippa, Beaver County, Pennsylvania.  Respondent answered the complaint on November 19, 2009 denying any wrongdoing.

		I received this case assignment on May 10, 2010.  On the same date, a standard Prehearing Order was issued.  Five Interim Orders were issued granting two postponements of hearings, but denying three applications of Complainant to subpoena witnesses.

		A hearing convened on Tuesday, September 7, 2010 in the Pittsburgh offices of the Commission.  Complainant appeared pro se.  Krysia Kubiak, Esq., represented Respondent, which sponsored three exhibits that were admitted into the record.  The hearing generated 67 pages of notes of testimony.  No briefs were filed.  The record closed on October 7, 2010.

FINDINGS OF FACT

1. Complainant resides alone at 109 Shaw Street, Aliquippa, Pennsylvania 15001 where she has lived since January 2004 (N.T. 5-6).

2. Respondent, Duquesne Light Company, provides residential electric service to Complainant at the foregoing location (N.T. 5).

3. Complainant insists Duquesne Light must remove its utility pole that is located 75 feet to the rear of her property, because she can find nothing in her deed or other papers to justify its right to place the pole there (N.T. 6, 14, 26, 52-54).

4. Complainant contends the subject pole must be moved, because it is “old, split [and] just deteriorated” (N.T. 6, 14).

5. Complainant notes Duquesne Light’s overhead facilities can be moved to a second pole located off her property in the rear alley (N.T. 6-7, 20).

6. Duquesne Light agrees to replace the pole, but not to move it or its facilities without payment from Complainant (N.T. 8).

7. Complainant also wants Duquesne Light to remove the pole, because she claims heavy trucks damage her property with ruts when service personnel come out to read the meter, trim trees or restore service.  She avers her house foundation has been damaged to the extent that her basement has been flooded with six to eight inches of water, necessitating replacement of her furnace and installation of a new sewer line (N.T. 6, 9-11).

8. Complainant relates that she receives water runoff from adjoining streets (N.T. 10-11, 52).

9. In addition, Complainant receives threats from her neighbors whenever a power outage occurs and she does not let Duquesne Light trucks onto her property to restore service.  Her neighbors blame her and have broken her windows on three occasions.  She wants Duquesne Light to remove the pole so she can fence in her yard (N.T. 8, 14-17).

10. On another occasion, Complainant blames Duquesne Light for trimming a tree on her property in the spring of 2004 that was hit by lightning that summer.  She believes trimming the tree rendered it more vulnerable to the weather.  Insurance paid only a portion of the cost of removing the tree (N.T. 14-17).

11. On yet another occasion, a tree trimming crew left Complainant’s property after a wind storm in 2008 without bothering to do anything about downed wires (N.T. 16).

12. On September 2, 2008, Lewis Tree Service, acting on behalf of Duquesne Light, responded to a report of a tree down on Complainant’s property following a wind storm.  Upon arrival, Lewis Tree Service discovered that the tree was already cleared out of the way so as to enable the Duquesne Light crew to repair the downed wires (N.T. 22-25, 30; Respondent’s Exh. 3).

13. On July 13, 2004, a representative of Lewis Tree Service met with Complainant to discuss a tree on her property that had been hit by lightning (N.T. 35-39; Respondent’s Exh. 2).

14. Duquesne Light installed the subject pole, which carries secondary wires, on this property in the 1930s.  These wires serve Complainant and her neighbors (N.T. 45-47).

15. The secondary pole across the alley is located approximately 25-30 feet from the subject pole on Complainant’s property (N.T. 47).

16. A representative of Duquesne Light met with Complainant on September 16, 2009 to discuss moving Respondent’s facilities to a secondary pole across the alley that is owned by Verizon.  He explained that Duquesne Light would have to charge her for the extra work of trimming trees, installing additional guy wires and moving its facilities, including service feeds to the other homes.  The Verizon pole in the alley would also have to be replaced, because it is not high enough to carry Respondent’s facilities.  Complainant was unwilling to pay these costs (N.T. 43, 47-48, 55, 60).

17. Duquesne Light is willing to replace the existing pole, even though it considers the pole to be in satisfactory condition.  Complainant refused this offer, saying she wanted the pole removed and service to her neighbors discontinued because she was angry with them (N.T. 45, 48-50, 53, 56-57, 62; Respondent’s Exh. 1).

DISCUSSION

		Complainant wishes to have Duquesne Light remove its utility pole that is located on her property.  She claims the pole is illegally on her property, interfering with her property rights and causing her damages.  For the following reasons, this complaint must be denied.

A.	Jurisdiction

		As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).  Furthermore, the mere fact that a party to an action qualifies as a regulated utility does not automatically confer subject matter jurisdiction upon the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

		As directed by Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).  Nothing in the Code, however, confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider any implied request for reimbursement for property damage.  See, DeFrancesco v. Western Pennsylvania Water Company, supra; Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., supra.

		Moreover, the Commission does not have jurisdiction over private contractual disputes between a citizen and a utility.  Allport Water Authority v. Winburne Water Co., 258 Pa. Superior Ct. 555, 393 A.2d 673 (1978); Feingold v. Bell of Pa., supra; Hoch v. Philadelphia Electric Company, 341 Pa. Superior Ct. 598, 492 A.2d 27 (1985).  In Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1996), this Commission acknowledged it is without subject matter jurisdiction to adjudicate questions involving trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-way.  This holding is in accord with Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985), which held that the Commission does not, in the context of  an application proceeding which precedes a condemnation under eminent domain laws, have the necessary jurisdiction to determine the scope and validity of an easement.  Hence, the Commission has no jurisdiction to determine if Duquesne Light possesses the right to place its utility pole on Complainant’s property.

		The Commission, however, pursuant to Section 1501 of the Code, 66 Pa. C.S. §1501, has jurisdiction over the reasonableness and adequacy of public utility service and facilities.  On the question of whether Duquesne Light has violated its duty to render reasonable and adequate service and facilities, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

B.	The Burden of Proof

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.

		Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa. Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


C.	The Circumstances of This Case

		Complainant contends the subject pole must be moved, because it is “old, split [and] just deteriorated” (N.T. 6, 14).  Duquesne Light installed the subject pole, which carries secondary wires, on this property in the 1930s (N.T. 45-47).  Duquesne Light is willing to replace the existing pole, even though it considers the pole to be in satisfactory condition, but it will not agree to remove the pole without Complainant paying for the removal.  Complainant refused this offer, saying she wanted the pole removed at Respondent’s sole cost and expense (N.T. 45, 48-50, 53, 56-57, 62; Respondent’s Exh. 1).  Based upon this record, one cannot say with any degree of assurance that the pole poses such a danger that it must be removed.

		Likewise, one cannot say with any degree of certainty that the pole causes damage to Complainant’s property.  She claims heavy trucks damage her property with ruts when service personnel come out to read the meter, trim trees or restore service.  She avers her house foundation has been damaged to the extent that her basement has been flooded with six to eight inches of water, necessitating replacement of her furnace and installation of a new sewer line (N.T. 6, 9-11).  Yet, Complainant concedes that she receives water runoff from adjoining streets (N.T. 10-11, 52).  She agrees that cable, telephone and garbage companies run their trucks across her property (N.T. 6, 52).  Finally, she admits that the damage to her property is due to water runoff and not to Respondent’s pole (N.T. 52).

		Lastly, Complainant asserts she receives threats from her neighbors whenever a power outage occurs and she does not let Duquesne Light trucks onto her property to restore service.  Her neighbors blame her and have broken her windows on three occasions.  She wants Duquesne Light to remove the pole so she can fence in her yard (N.T. 8, 14-17).  Clearly, Duquesne Light is not responsible for how other people react when Complainant refuses to allow its crews on her property to perform necessary repairs or restore service.  For all of these reasons, the complaint must be denied for failure of Complainant to meet her burden of proving entitlement to relief.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent set forth in the preceding discussion.  66 Pa. C.S. §§701, et seq.

2. The Commission possesses no jurisdiction to consider any implied request for reimbursement for property damage.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).

3. The Commission does not have jurisdiction to adjudicate questions involving trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-way.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985); Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1996).

4. Complainant has failed to meet her burden of proving that she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).



ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Jo Anna Warren Williamson against Duquesne Light Company at Docket No. C-2009-2138578 is hereby denied.


Date: October 18, 2010									
							John H. Corbett, Jr.
							Administrative Law Judge
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