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OPINION AND ORDER


BY THE COMMISSION:

		Before the Commission for decision are the Recommended Decision on Remand (R.D.) of Administrative Law Judges (ALJ) Robert P. Meehan and Katrina L. Dunderdale issued on April 29, 2010, and the Exceptions of Equitable Gas Company (Equitable or Company) filed on May 19, 2010. 

History of the Proceeding[footnoteRef:1] [1: 		The History is taken largely from the ALJs’ Recommended Decision on Remand at 1-3. ] 


		On April 1, 2009, Equitable filed a proposed tariff supplement to its Tariff Gas – Pa. P.U.C. No. 22, containing changes in the Purchased Gas Cost (PGC) included in tariff rates resulting from Equitable’s projected cost of gas purchased for the twelve-month period from October 1, 2009 to September 30, 2010.  The Company filed that tariff supplement with the Commission pursuant to Section 1307(f) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. §1307(f), and the Commission’s regulations at Section 53.61, et seq., 52 Pa. Code §§53.61, et seq.  

		In accordance with Section 5.231 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.231, Equitable, the Office of Trial Staff (OTS), the Office of Small Business Advocate (OSBA) and the Office of Consumer Advocate (OCA) explored the possibility of settlement.  Equitable, the OTS and the OCA achieved a settlement (Joint Settlement) prior to the dates set for submission of further testimony.  The ALJs held hearings on June 15 and June 16, 2009.  Prior to the start of the hearing on June 15, 2009, Equitable, the OTS, the OSBA and the OCA stipulated to the admission into the record of their written testimony and exhibits.  The ALJs conducted the hearing into the only remaining litigated issue, which concerned the BTU Conversion Factor, and the hearing generated 226 pages of notes of testimony.

		On June 25, 2009, Equitable, the OTS and the OCA (the Settling Parties) filed the Joint Settlement, together with their supporting statements.  Dominion Retail filed Objections to the Joint Settlement on July 6, 2009, and NRG Energy filed its Objections to the Joint Settlement on July 6, 2009.  Equitable and NRG Energy submitted Briefs on the only litigated issue (concerning the appropriate value of the BTU Conversion Factor) on or before July 6, 2009, and submitted Reply Briefs on July 8, 2009.  The record closed on July 9, 2009.

		By Recommended Decision dated July 16, 2009 (July Recommended Decision), the ALJs recommended approval of the Joint Settlement in addition to recommending the Commission adopt the position advanced by NRG Energy which proposed a BTU Conversion factor of 1.057.  Timely Exceptions were filed by Equitable solely with regard to the issue of the BTU Conversion Factor.  No Reply Exceptions were filed.
	
		On September 30, 2009, the Commission entered an Order at this docket (September 30 Order) which approved of the ALJs’ July Recommended Decision and the Joint Settlement, except for the issue of capacity release revenue associated with the release of long-term TETCO capacity to Columbia Gas of Pennsylvania (Columbia).  		
		On October 5, 2009, Equitable advised the Commission it was withdrawing from the portion of the Joint Settlement Agreement relating to the TETCO capacity release and exercising its right to litigate this issue.

		On October 15, 2009, Equitable filed a Petition for Reconsideration, seeking reconsideration of the September 30 Order.  On October 22, 2009, the Commission granted reconsideration pending further consideration of the merits.  No responses to the Petition were filed.  

		On December 21, 2009, the Commission issued an Opinion and Order at this docket which granted the Petition for Reconsideration filed by Equitable (December 21 Order)  and remanded the proceeding to the Office of Administrative Law Judge for “such further expedited proceedings as may be required and a recommendation on remand limited to the issue of the TETCO capacity release.”  December 21 Order at 6.

		On March 17, 2010, the ALJs held a hearing on Remand.  Prior to the start of the hearing on March 17, 2010, Equitable, the OTS, the OSBA and the OCA stipulated to the admission into the record of the Supplemental and Responsive written testimony and exhibits.  The ALJs conducted the hearing into the remanded issue, and the hearing generated 35 pages of notes of testimony.

		Equitable, the OTS and the OCA filed main briefs on April 6, 2010, and reply briefs on April 16, 2010.  On April 29, 2010, the ALJs’ Recommended Decision on Remand was issued.  Timely Exceptions were filed by Equitable on May 19, 2010.  No Reply Exceptions were filed.

Discussion

			We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

	As noted in our discussion of the history of this proceeding, this matter was remanded to the Office of Administrative Law Judge for the purpose of reaching a decision on the single issue of revenue sharing from Equitable’s capacity release of long-term TETCO capacity to Columbia.  On October 15, 2009, Equitable filed a Petition for Reconsideration of our September 30 Order and argued, inter alia, that our ruling in the September 30 Order on the TETCO capacity release issue rested on evidence submitted by the OTS.  Equitable pointed out that when the OTS joined in the Joint Settlement which contained the revenue sharing mechanism for the TETCO capacity release, the OTS stated that any evidence or statements which contradicted the terms of the Joint Settlement should be withdrawn.  

		On December 21, 2009, we granted Equitable’s Petition for Reconsideration.  We stated that we wished to remove any uncertainty relating to the state of the record in this proceeding.  December 21 Order at 5.  For that reason, we vacated our prior ruling on the TETCO capacity release issue and remanded this proceeding to provide all Parties the opportunity to address the TETCO capacity release.  We directed that the Parties were to provide such evidence to advance their positions as they deemed appropriate.  Id. at 5-6.

		In their Recommended Decision on Remand, the ALJs stated that the sole issue before them was “whether Equitable’s request for the proposed TETCO capacity release provisions meets the requirements of Section 1318(a) of the Public Utility Code by pursuing a least-cost fuel procurement policy, consistent with Equitable’s obligation to provide safe, adequate and reliable service to its customers.”  R.D. at 14-15.  The ALJs discussed the history of Equitable’s capacity release sharing mechanisms and noted that such mechanisms “typically reflect a 75% customer/25% utility sharing mechanism.” Id. at 15 – 17.  

		The ALJs then specifically addressed the TETCO capacity release issue before them.  They found that the TETCO capacity release sharing mechanism is part of a least-cost fuel procurement policy and the specific mechanism before them was just and reasonable.  The ALJs listed ten specific reasons to support their determination:

1. The capacity release transaction with Columbia provides for higher load-factor utilization rates associated with the remaining TETCO capacity and is consistent with least cost purchasing practices.

2. Equitable’s capacity release transaction with Columbia does not impact Equitable’s obligation to meet its firm demand requirements.

3. Equitable’s current PBR[footnoteRef:2] was established by Commission Order at Docket No. R-00050272 and Commission precedent does not distinguish between long-term or short-term capacity releases. [2: 	 	“PBR” stands for performance based rate.  In this context, it refers to the sharing mechanism used by Equitable for capacity releases.] 


4. The TETCO capacity release sharing mechanism encourages superior portfolio management and complies with a least cost procurement policy because the transaction does not impact its ability to meet peak day requirements. 

5. The TETCO capacity release was not challenged in the 2008 Section 1307(f) proceeding by any party or by the Commission, and the revenues associated with the release passed through the 75%PGC/25%Company sharing split.

6. Rejection of the Settlement term concerning the TETCO capacity release would reduce Equitable’s income by approximately $414,000 per year for each of the remaining three years of the capacity release arrangement.

7. Equitable replaced a portion of the TETCO capacity with cheaper, locally-available natural gas, thereby saving PGC customers millions of dollars in gas cost and expense while passing along profits realized by the sale of the TETCO capacity to Columbia for multiple times the sales price available on shorter term contracts.

8. The TETCO capacity release revenues benefitted Equitable’s customers by approximately $1.2 million per year for each of the five-year releases.  

9. Release of the TETCO capacity through short-term arrangements at the lower price of $0.09/Dth, would have benefitted Equitable’s customers by only $365,497, after application of the 75%/25% sharing mechanism.

10. Pennsylvania-produced gas has provided a less expensive source of base load gas for Equitable’s PGC customers compared to gas purchased in Southwest production areas and transported on interstate pipelines to Equitable’s citygate.  Avoiding interstate pipeline variable costs has enabled Equitable to save its customers approximately $2.2 million per year.

R.D. at 18-19.

		The ALJs concluded that:

In light of the volume of credible evidence provided by Equitable, and the dearth of contrary evidence provided by OTS, OCA or any other party, the presiding officers are constrained to comply with Commission precedent and recommend the Commission approve the TETCO capacity release mechanism as outlined in the Joint Settlement Agreement.

R.D. at 19.  

		In its Exceptions, Equitable argues that the ALJs erred in two respects.  First, Equitable takes issue with the ALJs’ failure to deem evidence produced by the OTS and the OCA as “withdrawn.”  Equitable Exc. at 11.  Equitable argues that both the OTS and the OCA have stated that they support the Joint Settlement’s TETCO capacity release provision and that that they are no longer pursuing any proposed adjustment to the resulting sharing mechanism.  According to Equitable, since both the OTS and the OCA continue to support the Joint Settlement, any contrary evidence submitted by those Parties “also continues to be deemed withdrawn.”  Id.

		Equitable’s second Exception relates to a discussion by the ALJs in a footnote to the Recommended Decision on Remand which rejected Equitable’s argument that this Commission should not have rejected one specific element of the Joint Settlement while accepting the remainder.  Equitable argues that the better course would have been to return the entire Joint Settlement to the Parties with instructions to modify the Joint Settlement or litigate their differences.  Equitable Exc. at 13.

		We will address Equitable’s second Exception first.  In their Recommended Decision on Remand, the ALJs found that the Joint Settlement specifically provided for the possibility that one or more of its terms could have been rejected by the Commission.  They noted that the Joint Settlement set forth the rights of the signing Parties in the event of a partial rejection by this Commission.  The ALJs also pointed out that Equitable itself withdrew only from the TETCO capacity release term while stating that it would accept the remainder of the Joint Settlement.  The ALJs observed that Equitable could have withdrawn from the entire Joint Settlement and fully litigated the entire proceeding.  According to the ALJs, having chosen to litigate only the TETCO capacity release issue, Equitable cannot now complain of the Commission’s action which also isolated the capacity release issue for further litigation.  R.D. at 15, n. 4.

		We agree with the ALJs and will deny this Exception.  As noted by the ALJs, the Joint Settlement specifically provided as follows:

Those positions are preserved should the Commission reject this settlement in whole or in part.  In such event, all parties retain the right to litigate their respective issues and may withdraw from the settlement, or a portion of the settlement, within 5 days of a Commission order rejecting the settlement in whole or in part. 

R.D. at 15, n. 4, quoting Joint Settlement, Part G at 17.  

		The foregoing amply puts to rest Equitable’s arguments in its second Exception.

		We will also deny Equitable’s first Exception.  Having withdrawn from that portion of the Joint Settlement which addressed the TETCO capacity release issue, Equitable nonetheless argues that all evidence and argument introduced in this proceeding which are contrary to the Joint Settlement on this issue must be “deemed withdrawn.”  Equitable Exc. at 11.  This is directly contrary to the express statements of the OTS and ignores the entire basis of our December 21 Order which granted Reconsideration.  

		As noted above, the December 21 Order granted reconsideration precisely to remove any question with regard to the state of the record.  December 21 Order at 5.  The OTS has clarified that it has not withdrawn any testimony regarding the TETCO capacity release issue, while it does support the disposition of the issue in the Joint Settlement.  OTS M.B. on Remand at 4.  The OCA has also indicated that its testimony should remain in the record.  OCA M.B. on Remand at 3, n. 1.  However, the OCA also expresses support for the Joint Settlement and argues that the TETCO capacity release issue must be examined in the context of the entire Joint Settlement and should not be considered in a vacuum.  Id. at 3-7.  For these reasons, we will deny Equitable’s first Exception and find that no Party has withdrawn any evidence admitted in this proceeding.

		Our review of the benefits of the TETCO capacity release as described by the ALJs has convinced us that the 75%/25% sharing mechanism for the release of the TETCO capacity is part of Equitable’s least-cost fuel procurement policy and is just and reasonable.  We are specifically persuaded by Equitable’s arguments that its proactive fuel procurement plan benefits its customers by approximately $1.2 million per year.  R.D. at 9, Finding of Fact No. 35.  Further, Equitable’s unneeded capacity on the TETCO line is due to its purchase of less-expensive local gas.  Id. at 10, Finding of Fact No. 38.  This procurement strategy advances the Commission’s policy to promote the development of Pennsylvania gas.  See, 52 Pa. Code § 60.1.  Approval of the 75%/25% sharing mechanism is appropriate considering the evidence of this proceeding as the denial of this sharing could serve as a disincentive to our jurisdictional natural gas distribution companies to take advantage of lower cost Pennsylvania gas supplies.  This is particularly compelling given the growing development of the Marcellus Shale gas field.  Future decisions as to whether to approve similar sharing mechanisms will, however, need to be based on the specific facts before the Commission.  

Conclusion

			For the foregoing reasons, we will deny Equitable’s Exceptions and adopt the Recommended Decision on Remand; THEREFORE,

IT IS ORDERED:  

1.  That the Exceptions filed by Equitable Gas Company in this remanded proceeding are denied.

2.  That the Recommended Decision on Remand of Administrative Law Judges Robert P. Meehan and Katrina L. Dunderdale, issued at this Docket on April 29, 2010, is adopted, consistent with this Opinion and Order.

3.  That Equitable is directed to apply the 75%/25% sharing mechanism described in this Opinion and Order coincident with the effective date of its tariff filed in compliance with the Opinion and Order entered in this proceeding on September 30, 2009.  

		4.  That Equitable Gas Company may file a tariff supplement, on one day’s notice to the Commission, containing changes in rates to provide for the recovery of its costs of purchased gas, consistent with this Opinion and Order.

		5. 	That upon Equitable Gas Company filing a tariff supplement acceptable to the Commission as conforming to this Opinion and Order, the purchased gas rates established therein shall become effective for service rendered on and after October 1, 2009.

		6.	That upon Commission acceptance and approval of the tariff supplement and supporting data filed by Equitable Gas Company as being consistent with this Opinion and Order, the inquiry and investigation at Docket No. R‑2009-2088072 shall be terminated and the docket marked closed.
	
								BY THE COMMISSION,


								Rosemary Chiavetta
								Secretary

(SEAL)

ORDER ADOPTED:  October 14, 2010

ORDER ENTERED:  November 4, 2010
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