BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Velma Berry						:
							:
	v.						:		F-2009-2139983
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 4, 2009, Complainant Velma Berry (Complainant or Ms. Berry) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Duquesne Light).  Ms. Berry alleged her electric bill has always been too high for a three-room apartment.  She further alleged she is out of the apartment ten hours a day, as opposed to her neighbors who are home 24/7 and do not pay as much as she pays for electricity.  Her “neighbors are getting bills for $40 to $60 a month.”  She asked the Commission to look into the problem.  Complaint ¶¶ 4A and 5.  

		On November 30, 2009, Duquesne Light filed an Answer to the Formal Complaint and alleged Complainant’s electric meter was tested on June 19, 2006 and found to be operating correctly.  Answer ¶4A.  Respondent asked the Commission to dismiss the Complaint. 
		
		On July 15, 2010, the Commission notified the parties that this case was assigned to the undersigned for hearing in Pittsburgh on August 17, 2010, at 10:00 A.M.  A Prehearing Order was served upon the parties on July 16, 2010.  

		An initial hearing was convened and closed in Pittsburgh by the undersigned on August 17, 2010.  Hearing participants included Complainant, Respondent’s attorney, Krysia Kubiak and witnesses, Debra Brown and Edward Keegan.  Testimony was received from both parties.  Complainant did not offer any exhibits.  Respondent offered Exhibits 1, 2, 4, 5 and 6[footnoteRef:1], which were admitted into the record (Tr. 37-38 and 50).  [1: 	 	Respondent offered Exhibit 6, which was not sent to Complainant prior to the hearing (Tr. 8).   Respondent’s counsel was directed to mail a copy of Exhibit 6 to Complainant later during the day after the hearing closed (Tr. 8 and 50).  Complainant was given ten days to notify the presiding officer in writing, if she had any objection to the admission of Exhibit 6 into the record.  If no objection was received from Complainant within ten days, Exhibit 6 was effectively admitted into the record.  The presiding officer did not receive any objection from Complainant to the admission of Exhibit 6. 
] 


		The August 17, 2010 hearing generated 51 pages of transcribed testimony.  The record was closed by Third Interim Order dated October 21, 2010.  This case is procedurally ripe for ruling.

FINDINGS OF FACT

		1.	Complainant is Velma Berry.  She has resided at 116 North Negley Avenue, Apartment 102, Pittsburgh, PA 15206, since 1999 (Tr. 9 and 21).

		2.	Respondent is Duquesne Light Company (Tr. 9).
 
		3.	Complainant’s apartment has a bedroom, living room, kitchen and bathroom (Tr. 19). 

		4.	Complainant’s building consists of two apartments on the ground level and two above.  Each apartment has a separate outside entrance and sconce at the front door (Tr. 20).  The building complex is relatively new construction (Tr. 45).

		5.	In June 2004, according to Complainant the electric bill was in a normal range of $48.05 (Tr. 16 and 17).

		6.	After June 2004, Complainant’s bill started rising.  She understood there was a rate hike and expected the bill to go up a little each month.  However the bill started rising tremendously year after year (Tr. 16). 

		7.	By July 2005, Complainant’s bills were coming in at $80.00 a month (Tr. 17).

		8.	By 2008, Complainant’s bills ranged from $120.00 to $139.00 a month. (Tr. 16-18).

		9.	From 2004 to 2008, Complainant had the same appliances, refrigerator and freezer, washer and dryer, stove, air conditioner, all operated by electric (Tr. 18 and 22).

		10.	Two years ago, Complainant obtained a computer (Tr. 19).

		11.	Complainant’s apartment is heated by gas (Tr. 19).	

		12.	Complainant does not understand how her bill has remained high when she has turned down the heat to 68 and lowered the temperature for the refrigerator and freezer (Tr. 18).

 		13.	Complainant’s electric meter was tested in July 2006 and July 2010.  Each time the meter tested accurate (Tr. 22 and Respondent’s Exhibits 5 and 6).

		14.	In recent months, Complainant’s bill has gone down after she implemented tips sent to her by Respondent for conserving energy (Tr. 49).

		15.	Complainant just wants “to know what made this significant jump from a normal bill in ’04, then past few years it’s just gone higher and higher (Tr. 17).”

		16.	According to Respondent’s witness, Regulatory Consumer Relations Specialist Debra Brown (Tr. 10), in December 2009 Complainant’s bill was $115.93 for 852 kilowatt hours (Tr. 27). 

		17.	According to Ms. Brown, Complainant’s electric consumption was also 852 kilowatt hours in December 2005 and the bill was $88.16.

		18.	Ms. Brown attributed rate increases in both electric transmission and generation for the difference in the bill amounts for December 2005 and 2009 for the same kilowatt usage (Tr. 28).

		19.	Over the last three or four years, Complainant’s daily electric usage has consistently averaged 25 kilowatt hours with slight increases during winter months (Respondent’s Exhibit 1 and Tr. 29).

		20.	Ms. Brown attributed Complainant’s slight increased winter usage to some other heating source or the furnace running more (Tr. 29-30).

		21.	Complainant has a wall heater in her bathroom (Respondent Exhibit 6).  Complainant denied ever operating the wall heater in her bathroom or using any other heating source (Tr. 35-36 and 43).

		22.	In June and July 2010, Complainant’s electric consumption averaged 10.9 and 14.5 kilowatt hours, respectively (Tr. 30).

		23.	Ms. Brown attributed Complainant’s lowered consumption in June and July 2010 to Complainant conserving energy (Tr. 30).

		24.	On July 19, 2006, Respondent inspected Complainant’s electric meter. The inspection revealed Complainant’s apartment was heated by gas.  There was one adult in the unit.  There was an electric range, refrigerator, dryer, two televisions, and dishwasher in the apartment.  No foreign wiring was found.  On full load the meter tested 100.5; on light load the meter tested 100.3 (Respondent’s Exhibit 5).

		25.	On July 30, 2010, Respondent’s witness, Senior Meter Technician Edward Keegan (Tr. 10), surveyed Complainant’s apartment and tested her electric meter (Respondent’s Exhibit 6 and Tr. 40).

		26.	Mr. Keegan found Complainant had an average size apartment (Tr. 46) with gas heat, electric stove, refrigerator, 240-volt dryer, a gas water tank, air conditioning set at 78 to 80 degrees, dishwasher, two color televisions, computer and microwave oven, and an electric wall heater in the bathroom (Respondent’s Exhibit 6 and Tr. 41-42 and 45).

		27.	Mr. Keegan did not find any foreign wiring in Complainant’s apartment (Respondent’s Exhibit 6 and Tr. 44).

		28.	Mr. Keegan testified, “I tested the meter for accuracy.  It is accurate.  It’s 100.9 on our full load test and 100.6 on our -- what we call out light load test (Respondent’s Exhibit 6 and Tr. 40).”		

		29.	Mr. Keegan opined that Complainant’s current usage indicates “she’s conserving a lot more” energy now (Tr. 46).

DISCUSSION

The Pennsylvania Supreme Court has held:

[bookmark: clsccl2]In a complaint for overbilling by a customer of a public utility, the legislature has placed the burden of proof upon the complainant. See 66 Pa.C.S.A. § 332(a).  The P.U.C. promulgated a rule in Malcom Waldron v. P.U.C., C-77100047, which provided that in such proceedings a complainant may establish a prima facie case that can not be defeated, in limine, by the complainant's failure to prove the utility's meter was misread or otherwise inaccurate.  Recognizing that technical expertise to test meter accuracy may not be available to a complainant, the P.U.C. in Waldron established other evidentiary criteria for determination upon the whole record of whether a complainant has established a prima facie case.

Under these requirements, a complainant may establish a prima facie case by showing that his power usage for the billing period in question was unchanged from earlier periods and his bill for the same period was higher than previous bills. The burden of going forward, not the burden of proof, …then shifts to the utility which must rebut the complainant's case with co-equal evidence. Under Waldron the fact finder measures the weight of all the evidence so that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.

Thus, essentially the Waldron Rule is an evidentiary device by which a utility customer's complaint of overbilling is protected from dismissal during the early stages of litigation. Even if the rule's requirements are met, a complainant remains obligated to prove his case after the utility presents its rebuttal evidence.	


		“Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.”  Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, C-2009-2122979 (Opinion and Order entered October 13, 2010).   Other relevant evidence for consideration includes “the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.”  Waldron at 100.

		In the present case, Ms. Berry testified that in June 2004 she had a normal electric bill of $48.05 and by July 2005 the bill was $80.00 a month.  By 2008, her electric billed ranged from $120.00 to $139.00 a month.  She insisted her appliances and usage has remained the same in her three room apartment.[footnoteRef:2]  At first blush, Ms. Berry’s testimony seems to establish a prima facie case under Waldron and shift the burden of persuasion to Duquesne.  However, Ms. Berry’s further testimony defeated her prima facie case and established Duquesne Light’s burden of persuasion.  Ms. Berry testified, during the intervening years, there was a rate increase and she expected her bill to increase, just not as much as the bill actually did increase.  Further she testified that two years ago she obtained a computer.  The addition of a computer in 2008 plus the rate increase may account for the bill climbing to $120.00 and $139.00.   [2: 	 	In her Formal Complaint, Ms. Berry alleged her electric bill was high in comparison to her neighbors’ bills that ranged between $40.00 and $60.00 a month.  At hearing, Complainant did not present any testimony or evidence concerning her neighbors’ electric usage or bills. 
] 


		Further Duquesne’s technician, Mr. Keegan, established that Ms. Berry’s meter was tested in 2006 and 2009.  Each time the meter tested within an acceptable range of accuracy (Respondent’s Exhibit 5 and 6).  Under Waldron an accurate meter test is not the sole criteria for concluding that a utility bill is accurate.  However, Duquesne presented additional testimony to rebut Ms. Berry’s claim.  Ms. Brown pointed out that Ms. Berry’s electric usage for December 2005 and 2009 was the same — 852 kilowatts.  The bill for December 2005 was $88.16; the bill for December 2009 was $115.93.  Although the usage was the same for the two December months, there was a rate increase which accounted for the higher bill in December 2009.  

		Ms. Berry did not present any additional evidence to overcome Duquesne’s rebuttal.  Lastly, Ms. Berry admitted that once she employed Duquesne’s energy saving tips, her electric bill decreased.  Weighing all of the evidence presented by the parties, a conclusion is required that Complainant failed to carry her burden of proving she was overbilled by Respondent.  Accordingly, the Complaint must be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing her electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a). 
 
		3.	Complainant has not met her burden of proving that she is entitled to the relief she seeks from this Commission.  66 Pa. C.S. §332(a).

ORDER

THEREFORE, 

IT IS ORDERED:

1. That the Complaint of Velma Berry against Duquesne Light Company at Docket No. F-2009-2139983 is hereby dismissed.
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