PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA  17105-3265

Public Meeting held November 4, 2010
Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman


John F. Coleman, Jr.



Wayne E. Gardner

Robert F. Powelson
XO Communications Services, Inc.




     C-2008-2038195

v.

Verizon Pennsylvania Inc. 
OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Verizon Pennsylvania Inc. (Verizon PA), filed on July 14, 2010, to Administrative Law Judge (ALJ) Louis G. Cocheres’ Recommended Decision (R.D.), which was issued on June 24, 2010.  Reply Exceptions were filed by XO Communications Services, Inc. (XO) on July 26, 2010.  
History of the Proceeding



On April 18, 2008, XO filed a Formal Complaint (Complaint) against Verizon PA at the above-captioned docket alleging the imposition of unlawful charges for Dedicated Tandem Ports for Meet Point Billing (MPB) trunks in violation of the Public Utility Code, (Code) 66 Pa. C.S. § 101, et seq., the Commission’s rules and regulations, Verizon PA’s Tariffs Pa. P.U.C. No. 302 (Tariff 302) and provisions of the Telecommunications Act of 1934, as amended (Telecommunications Act), as well as the Interconnection Agreement (ICA) between the parties.

The dispute in this case arose when Verizon PA notified XO in 2007 that it would make an adjustment to its billing of “dedicated tandem trunk ports” associated with MPB Trunks (which Verizon PA referred to as “Access Toll Connecting Trunks” or ATC Trunks).  Verizon PA’s notice stated that it had determined that it had previously under-billed those charges due to the application of an erroneous jurisdictional allocation factor.  Verizon PA informed XO that it would impose a one-time charge to collect the unbilled charges for the prior two years and that it would begin assessing XO the proper allocation factor prospectively.  Finding of Fact No. 25.  
As of the date of the Complaint, the relevant charges in dispute in Pennsylvania for the “underbilled” dedicated tandem port charges were $919,312.44.  In addition, XO calculated dedicated tandem port charges that Verizon PA assessed on MPB Trunks of $432,399.85.  Finding of Fact No. 26.



On May 19, 2008, Verizon PA filed an Answer and New Matter (Answer) in which it denied XO’s allegations regarding the disputed charges.  On June 16, 2008, XO filed its Answer to New Matter.  R.D. at 1.

On March 4, 2009, ALJ Cocheres conducted an evidentiary hearing in which several Exhibits sponsored by XO and Verizon PA were admitted into evidence.  One witness each was presented by XO and Verizon PA.  The hearings resulted in the transcript of 124 pages.  

On May 1, 2009, the Parties filed their Main Briefs (M.B.).  On May 22, 2009, the parties filed their Reply Briefs (R.B.).  R.D. at 2.


In his Recommended Decision, issued on June 24, 2010, ALJ Cocheres found in favor of XO and called for refunds and credits for overcharges by Verizon PA to XO and all similarly situated CLECs.  R.D. at 24-25.

Verizon PA filed Exceptions to the Recommended Decision on July 14, 2010, and XO filed Reply Exceptions on July 26, 2010.
Discussion



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The ALJ made thirty-seven Findings of Fact and reached thirty four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated, herein, by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


In his Recommended Decision, the ALJ found that Verizon PA’s attempted application of ATC Trunk port charges on XO and any other similarly situated CLEC is unlawful, unjust and unreasonable.  As such, the ALJ sustained XO’s Complaint and ordered Verizon PA to discontinue the imposition of ATC Trunk port charges on XO upon the entry of a final order by the Commission in this proceeding.


In support of his recommendation, ALJ Cocheres made note of ALJ Weismandel’s Initial Decision in the Choice One case
 as well as the Commission’s Opinion and Order, entered January 29, 2010, which adopted that Initial Decision.  He noted that the Commission’s reasoning in the Choice One case is equally applicable to this case and adopted it as his own.  R.D. at 13 referencing pp. 18-21 of Choice One Order.  ALJ Cocheres emphasized that the salient legal issues in this case are identical to those found in Choice One.  He concluded that the two cases were really exercises in semantics.  Ultimately, XO, Choice One and CTC prevail or prevailed because their interpretations are or were supported by the language in the statutes, Regulations and orders of the Federal Communications Commission (FCC) and this Commission.  R.D. at 8-9.

ALJ Cocheres recommended that, because the Respondent failed to demonstrate the validity of its rates, Verizon PA is liable for making refunds to XO and any other similarly situated CLEC with similar ICAs.  In making this determination, the ALJ relied upon the General Rule in Section 1312(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1312(a) that specifies the following:

(a) General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable . . . the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by the patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such successive payment . . . .  Any order of the commission awarding a refund shall be made for and on behalf of all patrons subject to the same rate of the public utility.  66 Pa. C.S. § 1312(a).
(Underlining added).  The ALJ’s reading of the underlined portions of the statute led him to conclude that Verizon PA’s liability extended beyond XO in this case to all “patrons” including any other similarly situated CLEC which paid Verizon PA’s ATC port charges for MPB trunks.  According to the record, the respondent issued initial invoices in August and September 2007 back-billing XO for these services for a period two years prior to September 2007.  That year is less than four years prior to the filing of XO’s Complaint in April 2008.  As a result, the ALJ found that the refund period should begin with any payments made by XO and any other similarly situated CLEC for back-billed service starting in 2005, and ending with any payments made up to the date of the Commission’s final decision in this case.  In addition, the ALJ held that XO and any other similarly situated CLEC shall be entitled to interest at the legal rate from the date each payment was made.  66 Pa. C.S. § 1312(a).


In light of the above, the ALJ, inter alia, directed the following in the Ordering Paragraphs of his Recommended Decision:
* * *

4.
That within thirty (30) days of the effective date of the Commission’s Order, Verizon Pennsylvania Inc., shall issue refunds to XO Communications Services, Inc.  in a minimum amount of $1,284,107.64 from the start of back-billing in 2005, plus interest at the legal rate of 6% per annum from the date of each such excessive payment including those which continued to accrue up to the Commission Order which halts Verizon’s illegal charges.

5.
That within thirty (30) days of the effective date of the Commission’s Order, Verizon Pennsylvania Inc., shall issue refunds to all other patrons in accordance with the guidance in Paragraph 4 above plus interest at the legal rate of 6% per annum from the date of each such excessive payment.


6.
That within sixty (60) days of the effective date of the Commission’s Order, Verizon Pennsylvania Inc., shall file with the Secretary a complete accounting of all amounts refunded and detailed with entries of the names and addresses of all patrons eligible for a refund, the date of payment, the amount of refund, the amount of interest paid and the reasons for any failure to make a refund.  The accounting shall include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary of the Commission.

* * *


9.
That within ninety (90) days of the effective date of the Commission’s Order, if there are no notices received from the patrons, as set forth in Paragraph 6 above, the Secretary shall mark the docket at No. C-2008-2038195 closed.  In the event notices are received in accordance with 
Paragraph 6 above, the Secretary shall refer them to the Law Bureau for whatever action is deemed appropriate, and the docket shall not be closed.

R.D. 24-25. 

In its Exception to ALJ Cocheres’ Recommended Decision, Verizon PA notes that it does not object to the ALJ’s substantive conclusions resolving XO’s Complaint, which held that Verizon PA should cease charging the dedicated tandem trunk port rate for access toll connecting trunks to XO and credit or refund past charges to XO.  In fact, Verizon PA acknowledges that it already has ceased applying the disputed charge to XO following the Commission’s January 29, 2010 Choice One Order.  As such, Verizon PA asserts that it has already provided XO with credits for past disputed billings and, thus, already has provided the relief requested in the Complaint.  Exc. at 1.

Verizon PA submits that it filed its Exception “for the limited purpose of asking the Commission to reject that portion of the RD that recommends a refund order with respect to other carriers operating under the same form of interconnection agreement (“ICA”) and an administratively burdensome accounting to be filed with the Commission.”  Id.

More specifically, Verizon PA argues that the Commission should exercise its discretion under 66 Pa. C.S. § 1312(a) to find that a refund order is unnecessary under the facts of this case because it claims that case is moot and the issue of disputes and credits or refunds for other carriers is already adequately addressed by their Commission approved ICAs.  Verizon PA contends that the accounting process required by the ALJ is administratively burdensome and both the refund order and accounting process are not necessary or appropriate.  Id. at 2, 3.

Verizon PA submits that the Commission should not issue a refund order because it views the underlying dispute between Verizon PA and XO moot.  It is Verizon PA’s opinion that it has already complied with the relief requested by XO so there is no actual case or controversy between them.  Verizon PA avers that it previously ceased imposing the dedicated trunk port charge associated with access toll connecting trunk ports for all carriers in Pennsylvania and where carriers disputed past charges for these ports, Verizon PA provided credits or refunds under the terms of their ICAs and/or applicable settlement agreements.  As such, Verizon PA contends that the Complaint should be dismissed and the proceeding be marked without reaching the issue of the refund order and accounting for other carriers.  Id. at 4.

Verizon PA submits that, pursuant to 52 Pa. Code §1.36, it is providing a verification to support its assertion that it ceased charging the dedicated tandem trunk port charge under the relevant circumstances and the issuance of credits and refunds.  As such, Verizon PA requests in its Exceptions that the Commission reopen the record, pursuant to Pa. Code § 5.571, for the limited purpose of considering these new facts as support for Verizon PA’s Exception to the refund order and accounting.


Even if the Commission does not dismiss this case as moot, Verizon PA asserts that the Commission could use its discretion pursuant to 66 Pa. C.S. § 1312(a) not to issue a refund order in this case.  Verizon PA argues that the Commission did not issue a refund order to other carriers in its January 29, 2010 Choice One Order, although that case involved the very same issue and same form of ICA.  Id. at 4.

Verizon PA also submits that the matter of resolving any disputes over past charges is already adequately addressed by the terms of each carrier’s ICA.  As such, if a carrier is dissatisfied with Verizon PA’s handling of its dispute under the ICA, and the parties cannot resolve the disagreement among themselves, then the carrier may bring the issue to the Commission, just as XO did in this case.  Id. at 5.

In light of the above, Verizon PA requests that that the Commission exercise its discretion to reject the refund order and detailed accounting for other carriers operating under the same form of ICA, as described in Ordering Paragraphs 5 and 6 of the Recommended Decision.  Id.

In its Reply Exceptions, XO submits that the fact that Verizon PA now acknowledges that its ATC port charges were improper does not render the case “moot” or justify dismissal of the case.  To the contrary, it is incumbent upon the Commission to issue an Order which confirms the unlawfulness of the ATC port charges, mandates and enforces appropriate remedies for Verizon PA’s past unlawfulness, and ensures that Verizon PA does not attempt to impose such unlawful charges again.  Simply dismissing the case in its entirety based on Verizon PA’s claim of “mootness” without addressing all of the relief requested by XO would be a dereliction of the Commission’s duty to enforce the Public Utility Code, Verizon PA’s tariffs, and the Parties’ Interconnection Agreement.  R.Exc. at 1-2.


While Verizon PA alleges that it has provided XO with credits for past disputed billings and has provided credits or refunds to other carriers, XO notes that neither XO nor the Commission is in a position to verify that Verizon PA has properly refunded all of the overcharges with the appropriate interest until Verizon PA has provided a full accounting as recommended by the ALJ.  Id. at 2.


XO asserts that dismissal of the case at this stage would leave Verizon PA with no explicit order to refund the overcharges and no mandate to provide confirmation of such refunds.  XO argues that Verizon PA is the party whose behavior was found to be unlawful, and, therefore, Verizon PA must undertake the procedure to ensure that its past unlawful behavior is fully remedied and the refund and accounting procedure recommended by the ALJ properly places the burden on the party that committed the unlawful behavior.  


XO also opines that it is equally imperative for the Commission’s final order to explicitly forbid Verizon PA from charging the Dedicated Tandem Port Charges in the future, pursuant to its tariff or otherwise.  Without such a directive, Verizon PA could attempt to re-impose the charge and the parties could find themselves right back in front of the Commission again.  XO argues that it makes no sense for the parties to have vigorously litigated the matter only to have the Commission dismiss the case based on an off-the-record allegation by Verizon PA that it h has since ceased charging for the Dedicated Port Tandem.  R.Exc. at 3.  As such, XO requests that Verizon PA’s Exceptions be denied.


Upon reviewing the Recommended Decision and the Parties’ Exceptions and Reply Exceptions, we note that Verizon PA is not challenging the substantive conclusions reached in the Recommended Decision that the dedicated tandem trunk port charges levied by Verizon PA on XO were unlawful and that credits or refunds of past charges were due to XO.  Verizon PA, therefore, avers that it had accepted that part of the Recommended Decision and, in fact, has already issued refunds to XO following the Commission’s decision in the Choice One matter, which, according to the Recommended Decision, contained identical circumstances to this case.  Exc. at 1-2.


Verizon PA, therefore, claims that due to its actions following the Choice One decision, that the ruling in the instant matter should be considered moot because the matter had already been resolved and the appropriate refunds rendered.  In addition, Verizon PA maintains that any additional requirement for reporting details concerning said refunds to XO, as well as all other affected CLECs should be considered administratively burdensome and the Commission, therefore, should refrain from issuing a refund order in a moot case, or alternatively should exercise its discretion to find that a refund order is unnecessary under the facts of this case.  Exc. at 2-6.


XO states that it is imperative for the Commission to issue an order to explicitly forbid Verizon PA from charging the Dedicated Tandem Port Charges in the future, pursuant to its tariff or otherwise.  Without such an order the Commission and the affected carriers cannot be assured that Verizon PA’s improper billing has been fully remedied.  R.Exc. at 1.


The mootness doctrine requires that an actual controversy exist at all stages of review, not merely when the complaint is filed. In re Gross, 476 Pa. 203, 382 A.2d 116 (1978), citing G. Gunther, Constitutional Law 1578 (9th ed. 1975). An issue can become moot during the pendency of an appeal due to an intervening change in the facts of the case or due to a change in the applicable law. Id.  There is no question that an actual controversy existed at the time the instant complaint was filed.  The record before us does not demonstrate that the parties’ dispute has been resolved.  While Verizon PA avers to having ceased applying the disputed charge and to have already provided credits for past disputed billings following the issue of the Commission’s Choice One decision on January 29, 2010, there is no record evidence in the instant matter to verify such a claim.  Verizon PA made no filing in this matter to indicate a change in its position with regard to ATC port charges and XO made no filing to indicate that it concurs that Verizon PA correctly calculated the credits and refunds. 


As the ALJ stated in his Recommended Decision, Verizon PA’s liability extends beyond the parties to this case to all “patrons” including all other similarly situated CLECs.  Any patron who paid the Verizon PA unlawful rate for Dedicated Tandem Port charges for Meet Point Billing trunks pursuant to the MCI Metro Access Transmission Services, Inc. Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc., is entitled to a refund plus interest at the legal rate of 6% per annum from the date of each such excessive payment including those which continued to accrue up to the Commission Order which halts Verizon PA’s unlawful charges.  66 Pa. C.S. § 1312(c), R.D. at 23.


Therefore, we concur with ALJ Cocheres’ Recommended Decision in requiring a full accounting of the required refunds and credits to XO as well as to all other affected carriers.  As the ALJ noted, XO and any other similarly situated CLEC are entitled to a refund with interest at the legal rate from the date each payment was made. 66 Pa. C.S. § 1312(a).  With the exception of certain administrative requirements addressed in Ordering Paragraph Nos. 6 and 9 of the Recommended Decision, which we shall modify as discussed below, the administrative accounting ordered by ALJ Cocheres appears to be an efficient way of resolving all of the disputes regarding the legality of Verizon PA’s charges and the calculation of the amounts to be credited and/or refunded.  52 Pa. Code § 1.2(a).


With regard to our modifications to Ordering Paragraph Nos. 6 and 9 of the Recommended Decision, we note that Ordering Paragraph No. 6 requires “[t]hat within sixty (60) days of the effective date of the Commission’s Order, Verizon Pennsylvania Inc., shall file with the Secretary a complete accounting of all amounts refunded and detailed with entries of the names and addresses of all patrons eligible for a refund, the date of payment, the amount of refund, the amount of interest paid and the reasons for any failure to make a refund.  The accounting shall include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary of the Commission.”  Ordering Paragraph No. 9 requires “[t]hat within ninety (90) days of the effective date of the Commission’s Order, if there are no notices received from the patrons, as set forth in Paragraph 6 above, the Secretary shall mark the docket at No. C‑2008-2038195 closed.  In the event notices are received in accordance with Paragraph 6 above, the Secretary shall refer them to the Law Bureau for whatever action is deemed appropriate, and the docket shall not be closed.


Upon our consideration of these recommendations, we are of the opinion that it would be more beneficial to resolving these issues if, instead of requiring Verizon PA to “include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary of the Commission,” we serve a copy of this Opinion and Order on all eligible CLEC patrons and require Verizon PA to notify all eligible patrons that if they disagree with their specific accounting, they shall have thirty days from receipt of such notice to file a Formal Complaint with the Commission.


With regard to our modification to Ordering Paragraph No. 9, rather than referring disagreement notices to the Law Bureau for whatever action is deemed appropriate, if any patrons file formal complaints that express their disagreement with Verizon PA’s accounting of the refunds due to them, we shall refer those formal complaints directly to the Office of Administrative Law Judge for mediation or the conduct of any necessary hearings should such mediation fail.  If no complaints are received from the patrons, the Secretary shall mark the proceeding at Docket No. C-2008-2038195 closed.


In light of the foregoing discussion, we shall deny Verizon PA’s Exceptions and adopt the ALJ’s Recommended Decision that sustains the Complaint; makes minor modifications to the Recommended Decision with regard to notifying those CLECs, who were not parties to the instant proceeding, about their refunds/credits and due process procedures in the event they disagree with Verizon PA’s accounting.
Conclusion



Upon our review of Exceptions and Reply Exceptions and the record in this proceeding, we shall deny Verizon PA’s Exceptions consistent with this Opinion and Order and adopt ALJ Cocheres’ Recommended Decision that sustains the Complaint consistent with the modifications discussed herein; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Verizon Pennsylvania Inc. to the Recommended Decision of Administrative Law Judge Louis G. Cocheres, issued on June 24, 2010, are denied, consistent with this Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Louis G. Cocheres, in the above referenced proceeding, is adopted consistent with this Opinion and Order.



3.
That the Formal Complaint of XO Communications Services, Inc., which was filed on April 18, 2008, against Verizon Pennsylvania Inc. at Docket Number 
C-2008-2038195, is sustained.


4.
That coincident with the entry date of this Opinion and Order, Verizon Pennsylvania Inc. shall discontinue the imposition of Access Toll Connecting Trunk port charges on XO Communications Services, Inc. and any other CLEC which elected to subtend Verizon’s access tandem switch for the transmission and routing of long distance traffic pursuant to the MCI Metro Access Transmission Services, Inc.’s Interconnection Agreement with Bell Atlantic-Pennsylvania, Inc.

5.
That Verizon Pennsylvania Inc.’s attempted application of Access Toll Connecting Trunk port charges on XO Communications Services, Inc. and any other similarly situated CLEC is unlawful, unjust and unreasonable.


6.
That upon entry of this Opinion and Order, a copy shall be served on all CLECs operating in the Commonwealth of Pennsylvania.

7.
That within thirty (30) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall issue refunds to XO Communications Services, Inc. in a minimum amount of $1,284,107.64 from the start of back-billing in 2005, plus interest at the legal rate of 6% per annum from the date of each such excessive payment including those which continued to accrue up to the entry date of this Opinion and Order.

8.
That within thirty (30) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall issue refunds to all other patrons, in accordance Ordering Paragraph No. 4 and guidance from Ordering Paragraph No. 7, above, plus interest at the legal rate of 6% per annum from the date of each such excessive payment.

9.
That within sixty (60) days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall file with the Secretary a complete accounting of all amounts refunded and detailed with entries of the names and addresses of all patrons eligible for a refund, the date of payment, the amount of refund, the amount of interest paid and the reasons for any failure to make a refund.  

10.
That any eligible patrons that have received refunds from Verizon Pennsylvania Inc. in accordance with this Opinion and Order but that disagree with the amount received,  shall have sixty (60) days from the date of receipt of the refund to file a formal complaint with the Commission.


11.
That Verizon Pennsylvania Inc. is enjoined from charging Access Toll Connecting Trunk Port charges to XO Communications Services, Inc. and any other CLEC which elected to subtend Verizon’s access tandem switch for the transmission and routing of long distance traffic.

12.
That Verizon Pennsylvania Inc. shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., Commission regulations, 52 Pa. Code §§ 1.1 et seq., and Commission Orders.


13.
That within ninety (90) days of the entry date of this Opinion and Order, if there are no formal complaints received from the patrons, as set forth in Ordering Paragraph No. 10, above, the Secretary shall mark the proceeding at Docket No. C-2008-2038195 closed.  In the event formal complaints are received in accordance with Ordering Paragraph No. 10, above, the Secretary shall refer them to the Office of Administrative Law Judge for mediation or possible hearings.

14.
That all of the transcript corrections presented pursuant to the Jointly Stipulated Proposed Corrections to Hearing Transcripts are hereby approved.
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BY THE COMMISSION








Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:
November 4, 2010
ORDER ENTERED:
November 8, 2010
�	Verizon, as an incumbent local exchange carrier (ILEC), and XO, as a competitive local exchange carrier (CLEC), have entered into an ICA that governs various aspects of the relationship between them for the interconnection of their networks and the use of Verizon’s facilities as required under the federal Telecommunications Act. XO’s ICA with Verizon allows the subtending of Verizon’s access tandem switches for the transmission and routing of long distance traffic between IXCs and XO’s end users.


	�	See Choice One Communications of Pennsylvania, Inc., and CTC Communications Corporation v. Verizon Pennsylvania Inc. and Verizon North, Inc.  Docket Nos. C-2008-2029477 and C-2009-2029479, Opinion and Order entered January 29, 2010.
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