BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jamie Arthur





:







:

C-20055376

v.





:

C-20067024







:

PECO Energy Company



:
INITIAL DECISION UPON REMAND
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 27, 2005, Jamie Arthur (Complainant) filed a formal complaint (complaint) against PECO Energy Company (Respondent) alleging that charges for electric and gas service to the property located at 1208 Powell Street, Philadelphia, PA should be removed from her account because she did not authorize Respondent to provide service to that address.  Complainant alleged that she gave Respondent the names of the tenants residing in the property and that it was the tenants who were responsible for payment of the energy bills.  On October 19, 2005, Respondent filed an answer to the complaint.  Respondent averred that Complainant’s account balance included an unpaid balance from service in Complainant’s name at 1208 Powell Street, Philadelphia, PA.  The complaint was assigned Docket No. C-20055376 by the Commission’s Secretary’s Bureau, and a hearing was scheduled for August 17, 2006.  Complainant, however, failed to appear for the hearing.  By Initial Decision dated September 5, 2006, Administrative Law Judge (ALJ) Ky Van Nguyen granted Respondent’s motion and dismissed the complaint with prejudice for failure to prosecute.  No exceptions were filed, and no requests for review of ALJ Nguyen’s Initial Decision were received.  A final Commission Order adopting the ALJ’s Initial Decision was entered on November 8, 2006.
On October 26, 2006, Complainant filed another complaint against Respondent.  The complaint was assigned Docket No. C-20067024.  In it, Complainant made the same allegations as appeared in the complaint at Docket No. C-20055376.  On November 28, 2006, Respondent filed an answer to the most recent complaint.  In its answer Respondent averred, among other things, that Complainant had previously filed a similar complaint, which was dismissed when Complainant failed to appear for the hearing.  A hearing was scheduled for January 18, 2007.  The hearing was held as scheduled.  By Initial Decision dated January 22, 2007, ALJ Kandace Melillo, dismissed the complaint with prejudice because the Commission had previously disposed of Complainant’s prior similar complaint.
Although no exceptions were filed to the ALJ’s decision at Docket No. C-20067024, the Commission exercised its right to review pursuant to 66 Pa. C.S. § 332(h).  In its Tentative Opinion and Order entered May 7, 2007, the Commission stated:

In the current proceeding at Docket No. C-20067024, ALJ Melillo properly granted PECO’s Motion to Dismiss, correctly stating that “[a] complaint which was previously dismissed by the Commission with prejudice cannot be reheard, unless the Final Commission Order dismissing the prior case with prejudice is amended.”  (I.D. at 5-6).  However, we will not take action at this time on ALJ Melillo’s Initial Decision.  Rather, in consideration of the Complainant’s pro se status, we believe that she has made a reasonable attempt to seek a continuance of the hearing that was held on August 17, 2006, in Docket No. C-20055376, as well as reconsideration of the Final Order issued in that proceeding.  Accordingly, we will tentatively reconsider our Final Order at Docket No. C-20055376, which shall be consolidated with the pending case at Docket No. C-20067024.  Absent any objections from the Parties, the consolidated cases shall be remanded to the Office of Administrative Law Judge for such further action as may be deemed appropriate.

Tentative Opinion and Order at 4.



No adverse comments were filed in regard to the Tentative Opinion and Order.  Consequently, the consolidated cases were remanded to the Office of Administrative Law Judge “for such further action as may be deemed appropriate and the issuance of as Initial Decision Upon Remand.”  Tentative Opinion and Order at 5.  



An Initial Hearing on Remand was originally scheduled for July 9, 2007, and then rescheduled for August 29, 2007.  A hearing was held on August 29, 2007.  Complainant appeared pro se and testified.  She also presented the testimony of a friend, Jonathan Quarm.  Complainant introduced ten (10) exhibits, all of which were admitted into evidence.
  Respondent was represented by Michael Swerling, Esquire.  Respondent presented the testimony of Renee Tarpley, who is employed by Respondent as a Regulatory Assessor.  Respondent introduced ten (10) exhibits, all of which were admitted into evidence.  The hearing transcript consists of 125 pages.  The record closed on October 1, 2007.   
FINDINGS OF FACT
1.
Complainant, Jamie Arthur, is a residential electric and gas customer of Respondent who presently resides at 552 Brandon Road, Norristown, PA 19403.  Tr. 8; PECO Ex. 4.
2.
Complainant owns the residential property located at 709 Swede Street, Norristown, PA 19401.  Tr. 55.

3.
Energy service to 709 Swede Street was in Complainant’s name from March 1, 1994 to March 9, 2007.  Tr. 76.
4.
Respondent assessed Complainant a deposit in the total amount of $108.00 for failing to timely pay her energy bills while a customer at 709 Swede Street.  Respondent assessed the deposit in the following three installments:
April 18, 2006



$54.00
May 18, 2006



$27.00
June 16, 2006



$27.00
Tr. 76-77; PECO Ex. 2 at 3-4.

5.
On March 9, 2007, Respondent terminated energy service in Complainant’s name to 709 Swede Street when Complainant’s tenant applied for service in his name.  Tr. 26-28.
6.
On March 12, 2007, Respondent sent to Complainant a final bill in the amount of $1,282.80 ($1,247.32 plus $35.48 in late charges).  Tr. 78-79; PECO Ex. 2 at 4.
7.
Complainant owns the residential property located at 1208 Powell Street, Norristown, PA 19401.  Tr. 48.
8.
Energy service to the Powell Street property was in Complainant’s name from May 9, 2001 to June 14, 2002.  Tr. 71-72.
9.
On June 14, 2002, Respondent terminated energy service in Complainant’s name to the Powell Street property when a new applicant applied for service.  Tr. 71-72.


10.
On July 18, 2002, Respondent sent to Complainant a final bill in the amount of $434.28 for energy service to the Powell Street residence.  Tr. 72.
11.
Complainant rented the property located at 444 Brandon Road, Norristown, PA 19403.  Tr. 53. 

12.
Energy service to 444 Brandon Road was in Complainant’s name from June 16, 2003 to September 12, 2005.  Tr. 72-73.
13.
Respondent transferred Complainant’s outstanding balance from the Powell Street account ($434.28) to the 444 Brandon Road account.  Tr. 72.
14.
Respondent assessed Complainant a deposit in the total amount of $318.00 for failing to timely pay her energy bills while a customer at 444 Brandon Road.  Respondent assessed the deposit in the following three installments:

September 17, 2003


$159.00

October 17, 2003


$  79.50
November 14, 2003


$  79.50
Tr. 72-73; PECO Ex. 1 at 1.

15.
On September 12, 2005, Respondent sent to Complainant a final bill in the amount of $736.25.  Tr. 73-75; PECO Ex. 1 at 4.
16.
The final bill did not include the deposit.  When the account was finalized, the deposit was cancelled.  Tr. 73-75; PECO Ex. 1 at 4.
17.
Complainant owns the condominium located at 552 Brandon Road, Norristown, PA 19403.  Tr. 53.
18.
Energy service to 552 Brandon Road has been in Complainant’s name from September 20, 2005 to the present.  Tr. 66, 79.
19.
Respondent assessed Complainant a deposit in the total amount of $160.00 for failing to timely pay her energy bills while a customer at 552 Brandon Road.  Respondent assessed the deposit in the following three installments:

April 18, 2006



$80.00
May 18, 2006



$40.00
June 19, 2006



$40.00
Tr. 80; PECO Ex. 4 at 1-2.



20.
On April 19, 2007, Respondent transferred the $1,282.80 outstanding balance from the Swede Street account to the 552 Brandon Road account.  Tr. 79; PECO Ex. 4 at 3.


21.
As of August 29, 2007, Complainant’s total outstanding balance was $1,837.75, which includes the $160.00 deposit.  Tr. 80; PECO Ex. 4 at 3.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Mr. Miller has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant claims that she is not responsible for paying the final bill in the amount of $434.28 that Respondent rendered for utility service provided to1208 Powell Street, Norristown, PA 19401 from May 9, 2001 to June 14, 2002.  Tr. 32.  Complainant asserts that James Wills, a former tenant of hers, is responsible for payment of the bill.  Tr. 51-52, 59; Complainant Exs. 9, 10.  Complainant also alleges that Respondent illegally charged her deposits.  Tr. 33.


In support of her allegation that James Wills was responsible for payment of the gas and electric bills for service provided to the Powell Street residence from May 9, 2001 to June 14, 2002, Complainant presented the testimony of a friend and produced a rental lease agreement and a notarized handwritten letter.  Jonathan Quarm identified himself as a friend of Complainant who has been working for her or helping her for about a year.  Tr. 62-63.  He testified that he was going to rent a property from Complainant and that it was his understanding that the rental lease agreement required tenants to pay the utility bills.  Tr. 62.  The residential lease agreement dated May 1, 2001, between Complainant and James Wills provided in pertinent part that the term of the lease was from May 1, 2001 to May 31, 2002, and that the monthly rent amount was $800.00.  Complainant Ex. 10.  The residential lease agreement also provided that the “Resident agrees to privately pay all individually metered natural gas and/or electric usage directly to the supplying utility company up the last [sic] day that the Resident occupies his Apartment.”  Id.  Complainant testified that she wrote the letter that was signed by Ruby Coates and Connie Howell and subsequently notarized.  Tr. 58, 121-122.  The handwritten notarized letter states:
I am a wittness [sic] that Jamie Wills lived at 1208 Powell St. [sic] Norristown, PA 19401 and was responsible for the electric utilities as part of his rental agreement.  Please contact me Ruby Coates and Connie Howell.
Complainant Exhibit 9.


Complainant testified that Ms. Coates lived in the Powell Street property when Mr. Wills was residing there.  Tr. 52.  Complainant testified that Ms. Howell lived in the Powell Street property in the late 80’s or early 90’s and worked with Mr. Wills at the State Hospital.  Tr. 58, 118-120.  Complainant stated that Ms. Coates and Ms. Howell were not available to appear at the hearing because Ms. Coates is in South Carolina and Ms. Howell is working at “Shannondale.”  Tr. 59-60.  Complainant did not state why she had not requested Mr. Wills’ appearance at the hearing.  Complainant testified that Mr. Wills no longer lived at the Powell Street residence.  Tr. 41.  Complainant, however, did not indicate that she was aware of Mr. Wills’ present whereabouts.


Respondent’s witness, Renee Tarpley, testified that gas and electric service to the Powell Street residence was in Complainant’s name from May 9, 2001 to June 14, 2002.  Tr. 71-72.  Documentary evidence provided by Respondent (a letter dated June 27, 2005, from Respondent to Complainant) states that Complainant contacted Respondent on May 8, 2001, and requested utility service in her name.  PECO Ex. 8.  The letter states that Complainant’s identity was verified and that the service request was processed effective May 9, 2001.  Id.  The letter indicates that Complainant provided her Social Security Number and the utility service account number for her property at 709 Swede Street, Norristown, PA, 19401, in verification of her identity.  Id.  Ms. Tarpley testified that Respondent has no record of an application by Mr. Wills or any other tenant of Complainant, for service to the Powell Street property during the period from May 9, 2001 to June 14, 2002.  Tr. 71-72, 85.  Service to the Powell Street property was discontinued in Complainant’s name on June 14, 2002, when a new applicant
 applied for service, according to Ms. Tarpley’s testimony.  Tr. 71-72.  Ms. Tarpley stated that on July 18, 2002, Respondent sent to Complainant a final bill in the amount of $434.28 for service to the Powell Street address.  Tr. 72.  Complainant admitted to having received the final bill in her name.  Tr. 15.  However, she denied having received any other bills during the pertinent period.  Id.   


I am persuaded by the substantial evidence provided by Respondent that Complainant was the ratepayer of record for service to the Powell Street property from May 9, 2001 to June 14, 2002.  Testimonial and documentary evidence provided by Respondent showed that Complainant applied for service in her name and that she never directed Respondent to terminate service in her name.  Service was only discontinued in her name when a new applicant applied for service.  I therefore find that Complainant was responsible for payment of the gas and electric bills for service to the Powell Street property, including the final bill in the amount of $434.28.


Complainant also challenged the legitimacy of the deposits that Respondent assessed her.  Tr.33.  Complainant opined that because she is a long-time customer who pays her utility bills, albeit late, she should not have been assessed deposits.  Tr. 34-35.  Ms. Tarpley testified that Respondent requested deposits because Complainant failed to pay her gas and electric bills on time.  Tr. 72-73, 76-77, 80.  Complainant was assessed a total deposit of $108.00 in three installments while a customer at the Swede Street property.  When Respondent finalized the Swede Street account on July 18, 2002, the deposit was cancelled.  The final bill did not include the deposit.  Ms. Tarpley testified that when an account is finalized the deposit is cancelled.  Tr. 73-75.  While a customer at 444 Brandon Road, Norristown, PA 19403, Complainant was assessed a total deposit of $318.00.  When the service account for 444 Brandon Road was finalized on September 12, 2005, the deposit was cancelled.  The final bill did not include the deposit.  Tr. 73-75; PECO Ex. 1 at 4.  Complainant was assessed a total deposit of $160.00 in three installments while a customer at her present address, 552 Brandon Road, Norristown, PA 19403.


Commission regulations provide that a utility may require a ratepayer to pay a deposit whenever the ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months.  52 Pa. Code § 56.41(1).  Complainant’s account statements for the Swede Street and two Brandon Road properties show a consistent pattern of payments made after the due date and in less than the full requested amount.  See, PECO Exhibits 1-4.  Complainant’s pattern of delinquent payments fell within the criteria permitting the assessment of deposits as set forth in 52 Pa. Code § 56.41(1).  I therefore find that Respondent was permitted to assess the deposits on Complainant’s various service accounts.


For all of the foregoing reasons, I must dismiss both complaints.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaints filed by Jamie Arthur against PECO Energy Company at Docket Nos. C-20055376 and C-20067024 are dismissed.

2.
That these cases be marked closed.

Date:       September 19, 2008    


__________________________________







Charles E. Rainey, Jr.







Administrative Law Judge
� 	After initially not admitting Complainant Exhibit 9 into evidence, I reconsidered my ruling and admitted the exhibit into evidence.  See page 122 of the hearing transcript.   


� 	The new applicant was not identified.
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