BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.



:








:



v.




:

C-2009-2133609








:

XO Communications Services, Inc. 


:

PROCEDURAL ORDER
An Initial Prehearing Conference was held in this matter on Monday, November 1, 2010, at 10:00 a.m., in the Commonwealth Keystone Building, Hearing Room #4, Harrisburg, PA.  Core Communications, Inc. (Core or Complainant) and XO Communications Services, Inc. (XO or Respondent), the sole parties of record, participated and presented prehearing memoranda in advance of the Prehearing Conference.  
The following appearances at the Prehearing Conference were noted on the record: 

On behalf of Core: 



Deanne M. O’Dell, Esquire


Christopher Van de Verg, Esquire


On behalf of XO:


Pamela Polacek, Esquire


Harry Malone, Esquire



The following matters were addressed at the Prehearing Conference:  (1) procedural schedule; (2) service of documents; (3) timing of motions with respect to prepared written testimony; (4) discovery modifications; and (5) protective order.  These matters are discussed below. 
Procedural schedule


The following procedural schedule is established for this case:



Prehearing Conference





November 1, 2010


Core Direct Testimony





January 5, 2011


XO Rebuttal Testimony




February 28, 2011






Core Surrebuttal Testimony 




March 28, 2011





Evidentiary Hearings (Harrisburg) 



May 3-4, 2011 










(10:00 a.m. each day)





Close of Evidentiary Record




May 4, 2011


Main Briefs






30 days after receipt of 









transcript


Reply Briefs






15 days after Main 










Briefs

Service of Documents


The above document dates are all in-hand dates to the parties and the ALJ.  Service of documents made via electronic mail (by 4:30 p.m.) on the due date will be considered in-hand service, provided that a hard copy is sent by the following business day via first class mail.  


All parties must serve the ALJ directly with all filed documents, and are requested to also provide an e-version in Word 2003 or compatible if possible.  Karen Potkul, Esquire and Christopher Van de Verg, Esquire will be served via electronic mail only.


A subsequent Briefing Order will also be issued after the transcript is received which will set forth the actual due dates for briefs.

 Timing of motions or objections with respect to prepared written testimony


Motions or objections with respect to written testimony must be presented in writing and provided to the ALJ and the other party no later than 24 hours prior to the date on which the witness is scheduled to testify.  
Discovery modifications


The parties agreed to provide five (5) days oral notice of any objections to discovery, so as to allow the parties an opportunity to resolve the conflict without the necessity of a formal objection.  This agreement will be followed for this proceeding.


In addition, Core requested that 52 Pa. Code §5.342(g) be modified so that Motions to Compel would be due within five (5) calendar days of service of discovery responses.  This requested change is apparently to address the situation wherein an objection is registered but the responding party indicates that, despite the objection, a response of some type will be filed.  Under 52 Pa. Code §5.342(g), a motion to compel would normally be due within ten (10) days of the filing of the objection, and objections are due within ten (10) days of service of the interrogatories.  This would mean that a motion to compel would normally be due on the same day as the responses to interrogatories are due, and the propounding party would likely not have sufficient time to review the responses and ascertain whether a motion to compel was required.  I do not favor the use of “protective” objections such as is apparently contemplated, but after consideration, agree that it makes sense to address their use through an “extension” of the period for filing motions to compel so that the time period (5 days) begins to run with the service of discovery responses.  Therefore, I will grant the requested modification under the circumstances.
Protective Order



A Protective Order was granted in this case and distributed to the parties at the Prehearing Conference.



THEREFORE,



IT IS ORDERED:



1.
That the procedural schedule and other matters set forth herein are adopted for this proceeding.



2.
That, except for requests reasonably made during a hearing, any requests for a change in the scheduled dates must be submitted to the ALJ in writing no later than five (5) days prior to the scheduled date.  52 Pa. Code §1.15(b).  Requests for changes must establish good cause, must state the agreement or opposition of the other party, and must be sent to the ALJ and all parties of record.  The address for the ALJ is:  Administrative Law Judge Kandace F. Melillo, P.O. Box 3265, Harrisburg, PA 17105-3265.
Date:
November 5, 2010



   ______________________________
                                                                                           Kandace F. Melillo








   Administrative Law Judge
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