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ORDER

BY THE COMMISSION:

On August 2, 2010, FiberNet Telecommunications of Pennsylvania, LLC (FiberNet PA), NTELOS, Inc. (NTI), One Communications Corporation (One Communications), Conversant Communications, Inc. (Conversant) and Mountaineer Telecommunications, LLC (Mountaineer) (collectively Joint Applicants) filed a joint application pursuant to Chapter 11 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1102(a)(3) and 1103, seeking approval of the indirect transfer of control of FiberNet PA to NTI through NTI’s acquisition of all the equity interest of Mountaineer, the parent company of FiberNet PA.  Additionally, the joint application was filed as a General Rule Transaction pursuant to 52 Pa. Code § 63.324.

Concurrently with the application, the Joint Applicants filed for registration of a securities certificate pursuant to Chapter 19 of the Public Utility Code, 66 Pa. C.S. §§ 1901, et seq., for FiberNet PA to pledge its assets and act as a guarantor on a $125 million senior incremental term loan to finance, in part, the acquisition of Mountaineer by NTI.  

On August 12, 2010, the Joint Applicants filed a supplement to the joint application to comply with information required by the new regulations at 52 Pa. Code § 63.321, et seq., related to the Commission’s Abbreviated Procedures for Review and Approval of Transfer of Control for Telecommunications Public Utilities.

Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, a notice of the Joint Application for merger was published on September 4, 2010, in Volume 40 of the Pennsylvania Bulletin (40 Pa.B. 5115).  Additionally, copies of the application were served upon the Office of Trial Staff, Office of Consumer Advocate and the Office of Small Business Advocate.  Further notice was not required and no protests or comments have been received.

Joint Applicants

NTI is a Virginia corporation headquartered in Waynesboro, Virginia and a wholly-owned subsidiary of NTELOS Holding Corporation (NTELOS), a publicly traded company (NASDAQ:NTLS).  NTI is a holding company whose wholly-owned operating entities provide a wide range of telecommunications services.  Through these operating subsidiaries, NTI provides telecommunication services that include: 
· Rural Local Exchange Carrier (RLEC) – residential and business wireline communication services in the western Virginia cities of Waynesboro and Covington, and portions of Allegheny, Augusta and Botetourt counties;
· Competitive local exchange carrier (CLEC) – voice, data and high capacity transport services offered primarily to business customers with operations located in the states of Virginia, West Virginia, Pennsylvania and Maryland;
· Wireless – wireless digital PCS operations marketed through NTELOS branded retail, including the FRAWG brand, and a wholesale business operation through an exclusive contract with Sprint Spectrum L.P; and,
· Wholesale – carrier’s carrier transport services on its 4,800 route-mile fiber optic network that provides high capacity transport services to other carriers.  

For 2009, NTELOS had operating revenues of $549.7 million, earnings before interest, taxes, depreciation and amortization (EBITDA) of $227.1 million, capital expenditures in excess of $119 million and employed 1,305 people.

In Pennsylvania, NTI’s wholly-owned subsidiary NTELOS of West Virginia, Inc. (NTWV), is authorized to provide service as an IXC reseller, a facilities-based IXC, a competitive access provider within the Commonwealth of Pennsylvania, and as a CLEC in the territories of Verizon Pennsylvania Inc., Verizon North Inc. and The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink pursuant to authority granted by the Commission in an Order dated March 12, 2010, at Docket Numbers A‑2009-2148183, A‑2009-2148184, A‑2009-2148185, A‑2009‑2148186, A‑2009-2148187 and A‑2009-2148188.  NTWV is also certified as a CLEC in West Virginia and Maryland.  NTWV is not directly involved in the proposed transaction and as a result their customers will not be impacted by the proposed transaction.

One Communications is a Delaware corporation headquartered in Burlington, Massachusetts.  One Communication’s operating companies provide local, long distance, data and internet services to small and mid-sized businesses in 18 states throughout the Northeast, Mid-Atlantic and Upper Midwest regions.  Currently, One Communications is the ultimate parent company of five subsidiaries that are certified to operate as CLECs in the Commonwealth which do business under the name “One Communications.”[footnoteRef:1]  One Communication’s other Pennsylvania operating subsidiaries are not parties to the proposed transaction and, therefore, are not parties to the joint application. [1:  One Communications operating subsidiaries that are certified as CLECs in Pennsylvania include: Choice One Communications of Pennsylvania, LLC, Conversant Communications of Pennsylvania, CTC Communications Corporation, FiberNet Telecommunications of Pennsylvania and Lightship Telecommunications, LLC.] 


Conversant is a Delaware corporation and wholly-owned subsidiary of One Communications.  Conversant is a holding company which is the owner of all the outstanding equity interest in Mountaineer.

Mountaineer is a West Virginia Limited Liability Company and a wholly-owned subsidiary of Conversant.  Mountaineer is the holder of all issued and outstanding equity interest of four operating companies: FiberNet PA, FiberNet, LLC, FiberNet of Virginia, Inc. and FiberNet of Ohio, LLC.  These four operating companies are certified to provide telecommunication services under the FiberNet name.  The Joint Applicants state that Mountaineer’s FiberNet subsidiaries own and operate a fiber optic network that spans 3,500 route miles that covers all of West Virginia and extends into the surrounding areas in Ohio, Maryland, Pennsylvania, Virginia and Kentucky.

In Pennsylvania, Mountaineer’s wholly-owned subsidiary FiberNet PA, utility code 310828, is authorized to provide service as an IXC reseller, competitive access provider and as a CLEC throughout the Commonwealth of Pennsylvania pursuant to authority granted by the Commission in an Order dated September 20, 1999, at Docket Numbers A‑310828, A‑310828 F0002, and A‑310828 F0003.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Description of the Proposed Transaction

NTI and Conversant jointly[footnoteRef:2] executed a Purchase Agreement on July 19, 2010, whereby NTI will acquire all of the equity interests of Mountaineer from Conversant.  Under the terms of the Purchase Agreement, Conversant will sell all of its equity interests in Mountaineer to NTI for approximately $170 million.  The transaction is subject to termination if the acquisition is not consummated on or before December 31, 2010. [2:  One Communications, the parent company of Conversant, is also a party to the Purchase Agreement but solely with respect to Sections 6.15 and 11.17.] 

NTI has created a new wholly-owned subsidiary, NTELOS FiberNet Inc. (NFI), to act as a holding company for the assets of Mountaineer.  NFI is a Virginia corporation that will be wholly-owned by NTI.  Following the close of the proposed transaction, Mountaineer will become a wholly-owned subsidiary of NFI.  The proposed transaction will occur at the holding company level and the FiberNet operating companies, including the jurisdictional entity FiberNet PA, will continue to operate as certified telecommunications carriers in their respective jurisdictions.  The Joint Applicants aver that the transaction will be transparent to FiberNet PA customers, and that following the transaction, FiberNet PA will continue to offer the same services at the same rates, terms and conditions as provided for in its current tariffs.

Public Interest Statement and Competition Considerations

The Joint Applicants submit that the transfer of control of FiberNet PA to NTI is in the public interest, will be seamless to current FiberNet PA customers and will therefore have no adverse affect on current FiberNet PA customers.  Furthermore, NTI’s Pennsylvania customers will reap significant benefits as a result of the transaction, such as: 
·  The prospect of a more comprehensive suite of services, especially enhanced data services;
· Reduced costs and increased efficiency through network integration and expansion via NTI’s extensive fiber optic network;
· Greater access to capital markets to help fuel the growth of high-capacity services;
· A greater pool of human capital and technical expertise leading to greater network reliability; and,
· Synergies that will result in reduce operating costs and increase productivity leading to improved speed in the provisioning, repair and maintenance of network services.

The Joint Applicants further maintain that the transfer of control of FiberNet PA to NTI will serve the public interest by creating a stronger competitor that will be more efficient, effective and responsive to customer needs and thus be better positioned to compete in Pennsylvania’s dynamic telecommunications market.  

The Joint Applicants aver that FiberNet PA does not have eligible telecommunications carrier status under Federal or State law, is not subject to any broadband deployment commitment under Federal or State law and the transaction complies with the prohibition against cross-subsidization imposed under Federal and State law.


Transaction Financing/Securities Certificate

The Joint Applicants explain that NTELOS currently has an existing senior secured credit facility that consists of a $35 million revolving credit facility and a $635 million term loan (First Lien Loan).  The revolving credit facility and First Lien Loan are secured by a first priority pledge of substantially all property and assets of NTI and all its current operating subsidiaries as guarantors, excluding the two subsidiaries that are incumbent RLECs.  The First Lien Loan bears an interest rate of 375 basis points above LIBOR with a LIBOR floor of 200 basis points.  The First Lien Loan matures August 2015.

As noted above, NTI has entered into a Purchase Agreement to buy all of the equity interests in Mountaineer from Conversant for approximately $170 million.  NTI plans to fund this purchase through a combination of cash on hand and with proceeds from a Senior Secured Incremental Term Loan (Incremental Loan) in the amount of $125 million.  The Joint Applicants note that the Incremental Loan was contemplated in and permitted by the First Lien Loan agreement.  The terms and conditions of the Incremental Loan will therefore mirror those of the First Lien Loan.  

The Joint Applicants state that NTI’s operating utilities, including FiberNet PA, will not directly issue or assume securities or indebtedness associated with this transaction.  However, upon completion of the proposed acquisition of Mountaineer, NTI will add FiberNet PA and the other FiberNet companies to the pledge of property and assets and guaranty under the First Lien Loan and the Incremental Loan.  NTI avers that the cash generated by its operating subsidiaries, including FiberNet PA and the other FiberNet companies, will be adequate to fund working capital, capital expenditures, interest expense and any debt principal payments of NTI and its operating subsidiaries.

Analysis of the Applicant’s General Rule Transaction 

As required by Section 63.324(k)(1) of our rules, we find that the record sufficiently supports the Joint Applicants’ claim that the proposed transfer of control of FiberNet PA to NTI will enhance the services provided by FiberNet PA by giving FiberNet PA greater access to the financial and technical resources of NTI.  After the proposed transaction, FiberNet PA will continue to provide telecommunication services at the same rates, terms and conditions and, therefore, the transaction will be transparent to current customers.  Upon consideration, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transaction under City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825 (Pa. 1972) and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007).

The Commission finds that the transaction is necessary for the service, accommodation, convenience, or safety of the public as required by Section 63.324(k)(2) of the Commission’s rules. The Commission will issue a certificate of public convenience authorizing this transaction as required by 66 Pa.C.S. §§ 1102(a) and 1103 of the Public Utility Code and Section 63.324(k)(2), 52 Pa. Code § 63.324(k)(2), of the Commission’s rules.

In addition, based upon the information provided in the joint application, the Commission finds that the transaction will benefit competition and does not harm competition.  The Commission’s approval enhances the Joint Applicants’ ability to compete in Pennsylvania without harm to consumers or Pennsylvania markets as required by Section 63.324(k)(3) of our rules.  

The Commission has determined that FiberNet PA is current with its annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against FiberNet PA. 

Having examined the instant joint application and securities certificate, we conclude that the proposed assumption of securities appears to be necessary or proper for the present and probable future capital needs of the utility and as a result the securities certificate should be registered.  We also find that the proposed transfer of control is necessary or proper for the service, accommodation, convenience, or safety of the public, and that the joint application should be approved as a General Rule transaction under Section 63.324 of the Commission’s rules as requested; THEREFORE,

IT IS ORDERED:

1.  That the securities certificate of FiberNet of Pennsylvania LLC for the guarantee of credit facilities of NTELOS Inc. is hereby registered.

2.  That the instant joint application is hereby approved and that a certificate of public convenience be issued to FiberNet of Pennsylvania, LLC evidencing our approval of the proposed transfer of the equity interests of Mountaineer Telecommunications LLC to NTELOS FiberNet Inc.

3.  That within 60 days of the consummation of the transaction approved in Ordering Paragraph No. 1, above, FiberNet of Pennsylvania, LLC shall file with this Commission notice of such consummation.  

4.  That if the Joint Applicants determine that the proposed transaction will not take place; FiberNet of Pennsylvania, LLC shall promptly so notify this Commission.

5.  That upon filing of the notice mentioned in Ordering Paragraphs No. 3 or No. 4, above, the case be marked closed.

6.  That, within 60 days following the consummation of the transaction approved by Ordering Paragraph No. 2 above, FiberNet of Pennsylvania, LLC shall file notice with this Commission such affiliated interest agreements as may be necessary to govern transactions between FiberNet of Pennsylvania, LLC, NTELOS, Inc.,  One Communications, Inc. , Conversant Communications, Inc. and Mountaineer Telecommunications, LLC.

7.  That a copy of this Order be served on the Pennsylvania Emergency Management Agency 911 (PEMA 911).


	BY THE COMMISSION,



	Rosemary Chiavetta
	Secretary

(SEAL)

ORDER ADOPTED:  October 21, 2010
ORDER ENTERED:  October 21, 2010
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