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HISTORY OF THE PROCEEDING



Complainant Edward L. Flanders, Jr. filed a complaint against Respondent West Penn Power Company on or about March 5, 2008.  The complaint alleged improper trimming and cutting of trees on and/or near Complainant’s property that was resulting in some of his property sliding down a slope.  He asked that West Penn be directed to correct the problem and to move its lines and poles off his property.  Counsel for West Penn filed an answer on or about April 21, 2008.  The complaint was docketed at C-2008-2033534.



Then Complainant filed another complaint on or about May 19, 2008, containing the identical allegations but listing the address of an adjoining property as the affected property.  This complaint was docketed at C-2008-2043920.  Counsel for West Penn filed an answer to the complaint on or about June 24, 2008.  Subsequently counsel for West Penn filed a motion on August 5, 2008, to consolidate the second complaint, filed at C-2008-2043920 with the first complaint, filed at C-2008-2033534.  No objection was received and the two complaints were consolidated for the purposes of hearing and decision in an interim order dated August 28, 2008.


The initial hearing on both complaints was held in Pittsburgh on September 4, 2008.  Complainant appeared represented by Attorney Michael D. Gallagher.  West Penn was represented by Attorney John L. Munsch.  The resulting record consists of a 145 page transcript of the discussion and testimony, five Complainant exhibits, six West Penn cross-examination exhibits and seven West Penn exhibits.  Briefs were requested by a briefing letter dated October 8, 2008.  Both parties have filed Main Briefs.  Complainant filed a reply brief.
FINDINGS OF FACT


1.
Mr. Edward L. Flanders, Jr., Complainant in both C-2008- 2033534 and C-2008-2043920, resides at 237 Main Street, Ford City, PA 16226.  His place of business is next door at 235 Main Street.  Both locations are served with electric utility service by Respondent West Penn Power Company, doing business as Allegheny Power.  Tr. 26; Flanders Exhibits 4(a) and 4(b).


2.
Complainant Flanders filed his two complaints because he believes the slipping and slumping of the hillside behind his two properties results from the tree trimming and tree cutting done over a period of years by Respondent West Penn Power Company.  Tr. 27-40, 137-141; Flanders Exhibit 5.


3.
Complainant estimated that he has lost between four to eight feet of his level lot behind his two buildings since he purchased his house in 1987.  Tr. 26, 29.


4.
On cross-examination Complainant agreed that West Penn has no poles on his properties, and that the poles are on adjacent properties.  Tr. 46-47.


5.
Further on cross-examination Complainant stated that french drains from his house lead to a gully on property further down the slope that is now owned by the Ford City Borough.  Tr. 48-49.



6.
Further on cross-examination Complainant identified a letter he received from the Armstrong County Conservation District dated August 8, 2006, that states in part that earth disturbance and fill placement behind his business may be a violation of the Rules and Regulations of the Department of Environmental Protection.  Tr. 49-50; West Penn Cross-Examination Exhibit 2.


7.
Further on cross-examination Complainant identified a letter written by his attorney at the time to the Armstrong County Conservation District stating in part that Complainant was attempting to work with the Ford City Borough to “remediate any off site sedimentation or erosion from his property.”  Tr. 50-51; West Penn Cross-Examination Exhibit 3.


8.
Further on cross-examination Complainant identified a letter from the Codes Enforcement Officer of Ford City Borough dated June 16, 2006 alleges that a portion of concrete dumped on Complainant’s property, or below it, ended up in the back yard of a home at the bottom of the slope.  Tr. 51-52; West Penn Cross-Examination Exhibit 4.


9.
Complainant explained that he had a little bit of concrete left over from work in the front of his business, about 200 pounds that was placed on the slope behind the business with the hope it would help stabilize the slope.  He stated that the concrete only went 15 to 20 feet down the slope and denied that any reached the bottom of the hill.  Tr. 52-53.


10.
Further on cross-examination Complainant identified a letter dated August 24, 2006, sent by his attorney at the time to the Ford City Borough that contains a summary of a meeting held on Complainant’s properties, and addresses several storm water issues.  Complainant stated his disagreement with several points made in the letter.  He agreed that West Penn was not mentioned in the letter.  Tr. 54-57; West Penn Cross-Examination Exhibit 5.


11.
Finally on cross-examination Complainant identified a letter dated February 26, 2007, that he wrote to the Ford City Borough.  In his letter he concludes that if he were to sell the property, he would have to disclose that the Ford City property was causing the landslide that was adversely affecting his properties.  He qualified the statement in the letter by stating that Ford City’s responsibility extended to the Borough’s refusal to allow him to extend drains from his property down the hill to the Borough’s storm water system. Tr. 57; West Penn Cross-Examination Exhibit 6.



12.
Complainant testified that he would like to have back the four feet of level lot behind his buildings that he has lost, and to have the slope behind his properties stabilized.  He also wants West Penn’s poles moved to the property line between his properties and Ford City Borough, or entirely onto the Borough’s property.  Tr. 40-44. 


13.
Mr. Joseph L. Gray, a registered professional engineer in Pennsylvania, testified as an expert for Complainant.  Tr. 8-9; Flanders Exhibit 1.


14.
Mr. Gray, a civil engineer, has done site development work that has involved slope stabilization.  However he is not a geologist by training.  Tr. 10; Flanders Exhibit 1.


15.
Mr. Gray met with Complainant at his properties in October 2007 and viewed the situation behind Complainant’s buildings.  Apparently at Complainant’s request Mr. Gray prepared a letter report dated May 28, 2008.  Tr. 11-12; Flanders Exhibit 2.


16.
Mr. Gray opined that the slope behind Complainant’s properties is a “fragile situation”.  He further opined that it is necessary to maintain and supplement any vegetation on the slope.  While he had not revisited the site in 2008, he opined in his direct testimony that “some sort of erosion control or stabilization control” should be done to stabilize the slope.  Tr. 12-14; Flanders Exhibit 2.


17.
Mr. Gray testified that although he had not done any design work for stabilization of the slope, he estimated that stabilization of the slope “might cost three to four hundred dollars a foot along that length.”  Tr. 14.


18.
Mr. Gray sponsored photos that he took, and opined that the “migration” of the slope would continue if the slope is not stabilized.  Tr. 14-15; Flanders Exhibit 3.


19.
On cross-examination Mr. Gray was shown, and identified, a letter he wrote to Complainant dated November 12, 2007.  The operative language in the letter is the following quotation:
Instead, I suspect the major contributor to the sliding of the hill is due to changes occurring on the slope down from your property. This is evident by the number of dead and dying trees found further down the slope from your property.  What I suspect is occurring is that the ground which (sic) supports your slope is slowly moving and taking away the support for your ground.  Again, please understand that, without the benefit of detailed sampling, core drilling, and analysis of the soil by a licensed Geologist and or an engineer knowledgeable in soils, my opinion must be considered speculative at this time.

Tr. 17-18, 24; West Penn Cross-Examination Exhibit 1.



20.
On cross-examination Mr. Gray agreed that he did not mention West Penn Power in his November 12, 2007 letter.  He also agreed that he did not know how often West Penn conducted vegetation management on the property, whether herbicides were used on the property or what species of trees were cut on Complainant’s property.  Tr. 19-20.


21.
Further on cross-examination Mr. Gray agreed that Complainant had told him he had placed fill on the slope, and Mr. Gray observed what he characterized as “somewhat acceptable fill material”.  Tr. 20, 42.


22.
Further on cross-examination Mr. Gray stated that in his opinion 
West Penn Power’s vegetation management may be one of the causes of the slope slippage, and that another may be dead trees further down the slope.  He agreed that movement at the bottom of the slope could also be contributing to the slippage.  Tr. 21-22.


23.
A neighbor of Complainant, Ms. Edith L. Beck testified to her displeasure with the amount of trimming and tree removal performed by West Penn over the years.  Tr. 60‑69.



24.
Ms. Beck testified that she planted additional plants on her property to cut down on the erosion on the hillside. Tr. 62-63.



25.
Ms. Beck also related that the hillside behind her property and Complainant’s properties has been eroding for years, and that the highway department curbed the highway to prevent water from the highway crossing their properties and draining down the hillside.  Tr. 64-65.


26.
The electric power line behind the Beck’s and Flanders’ properties is actually two.  A 25 kV subtransmission line is built over top of a 12 kV distribution line on the single line of poles.  The pole line was initially set in 1915.  Tr. 70-73.


27.
West Penn obtained a right-of-way agreement from the predecessor in title to both Ms. Beck and Complainant in December 1921.  The agreement grants the right to West Penn to build and maintain the line in question.  Included is specific language granting a right to enter and cut and/or trim trees.  Tr. 75-83; West Penn Exhibits A, C and D.


28.
West Penn also obtained a right-of-way agreement from the predecessor in title to the Ford City Borough for the same power line.  Tr. 75-78; West Penn Exhibit B.


29.
West Penn plans to move the power line from its present location to a different location not on or near Complainant’s properties in 2009.  Tr. 83-86.


30.
West Penn’s witness could not specify whether the current poles are on the Borough’s property or on the property of Complainant’s adjacent neighbors.  Tr. 86-88.


31.
Mr. Charlton B. Roberts, an environmental specialist for Allegheny Energy, testified on behalf of West Penn.  Mr. Roberts testified that his educational background includes a B.A. in chemistry and a B.S. in geology, and that he is a registered professional geologist in Pennsylvania.  Tr. 96.


32.
Mr. Roberts testified that he is familiar with the geology of the area in question.  Tr. 57.



33.
Mr. Roberts described the area behind Complainant’s properties as a very steep slope.  He testified that the slope is the boundary of the Allegheny River at the time of the glacial outwash, and added that the area is prone, as is all of Western Pennsylvania, to landslides.  The slope is best described as fragile as it consists of interbedded shales and silt stones, along with clay and very fine rock particles that have a tendency to absorb water.  As the water flows through the soil the area swells and loses strength, and becomes prone to slippage.  Tr. 98.


34.
Mr. Roberts testified that he viewed the bottom of the slope along Seventh Avenue in the Ford City Borough.  He observed a section where the toe of the slope is beginning to wash out and sediment is bulging.  Tr. 98-99.


35.
Mr. Roberts testified that he observed a slump commencing on the Complainant’s property.  He defined a slump as a rotational slip down at the bedrock layer where the hillside tends to creep out at the bottom, or toe, and the hillside drops down.  He stated that a slump is characterized by a semi-circular type of cracking at the top of the slope.  Tr. 99.


36.
Mr. Roberts testified that he observed excess materials that had been piled on the slope in the area of the slump.  He stated that adding to the burden of a slope can cause the slope to move faster.  Tr. 99-105; West Penn Exhibits D, E and F.


37.
Mr. Roberts stated his professional opinion that the condition behind Complainant’s property is a rotational slump on a slope that is very prone to slumping.  He opined that the area has received an excess amount of water, and the movement of the soil down the hill is probably the reason for the number of trees that are dead or dying.  As the slump rotates it has a tendency to pull away roots.  He noted that the erosion on Complainant’s property is more pronounced than on adjoining properties.  He attributed the difference to the amount of healthy forsythia and other low lying shrubs on the other properties that would tend to absorb water rather than have it run down the slope.  Tr. 105-107.


38.
Mr. Roberts concluded his direct testimony by stating that the erosion on Complainant’s property could be attributed to the presence of water, the removal of material and subsequent addition of material that is causing the slope to slump at a greater rate than what nature would normally cause.  Tr. 106-107.



39.
On cross-examination Mr. Roberts agreed that he had not taken any core samples, nor conducted any other actual observation of the subsurface under the slumping ground.  Tr. 108-109.


40.
In response to cross-examination, Mr. Roberts testified that he could make assumptions about the subsurface conditions based on his observation of the rocks at the bottom of the hill and the application of the geologic principle that the older rock is on the bottom with the younger rock progressing upwards.  Tr. 108.


41.
West Penn conducts a vegetation management program for the distribution line in question on a four year cycle and the sub-transmission line on a six year cycle.  The last vegetation management action behind Complainant’s properties was in January 2008.  Tr. 113‑115.


42.
In the course of the work performed in January 2008, a black locust tree that was identified as a danger to the power line was cut down, leaving a level stump about three inches in height.  West Penn’s witnesses stated that typically black locust stumps resprout and the root system remains intact.  Tr. 116-135; West Penn Exhibit G.


43.
In the course of the work performed in January 2008, other trees were trimmed in accordance with American National Standards Institution (“ANSI”) standards.  Tr. 123, 128.


44.
In the course of the work done in January 2008 the contractor performing the work found an old pole on the uphill side of the tree that was cut down.  Complainant testified that he had the pole placed there to prevent dirt from piling up against the trunk of trees.  Tr. 133-134, 141-142.
DISCUSSION
As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 413 A.2d 1037 (Pa. 1980).


Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of proof going forward, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence of the respondent is of co-equal value or weight, the burden of proof has not been satisfied.  The complainant now has to provide additional evidence to rebut that of the respondent.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. PA. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. Ct. 1982), aff’d. 501 Pa. 443, 461 A.2d 1234 (1983).


While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001); Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).


Complainant here contends that West Penn is responsible for the slipping/slumping slope behind his two properties.  His contention is that West Penn, in its conduct of its vegetation management program, has removed trees and other plants in such a manner as to create an unstable slope.  He asks this Commission to order West Penn to restore his property to the condition it was in when he purchased the first parcel in 1987, and to take any and all actions necessary to stabilize the slope behind his properties.


First of all it is necessary to define the scope of this Commission’s jurisdiction in this matter.  Counsel for West Penn properly points out in his main brief that this Commission lacks the authority to award monetary damages or equitable damages in the form of directing West Penn to build a retaining wall.  West Penn Main Brief, p. 15, citing Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pa. P.U.C., 666 A.2d 744 (Pa. Cmwlth. Ct. 1995).  The only authority this Commission retains to consider the allegations in this matter would be to determine whether West Penn violated in any manner its obligations under the Public Utility Code to provide “adequate, efficient, safe, and reasonable service and facilities . . . .”  66 Pa. C.S. §1501.


Complainant has established that he purchased the two parcels in 1987 and 1995.  By his testimony he has objected to the manner in which West Penn has maintained its right-of-way at the rear of his properties for several years.  He has not established whether in fact the right-of-way is on his property.  However, his primary contention is that West Penn’s vegetation management program has contributed to the unstable, “fragile”, nature of the slope at the rear of his properties.  To support his contention he offered the testimony of a civil engineer who attested to the fragile nature of the slope based on his one visit to the property, but could not address in any detail the cause or causes of the slippage of the slope.



On cross-examination Complainant’s witness Mr. Gray was shown, and identified, a letter he wrote to Complainant dated November 12, 2007.  The operative language in the letter is the following quotation:

Instead, I suspect the major contributor to the sliding of the hill is due to changes occurring on the slope down from your property. This is evident by the number of dead and dying trees found further down the slope from your property.  What I suspect is occurring is that the ground which (sic) supports your slope is slowly moving and taking away the support for your ground.  Again, please understand that, without the benefit of detailed sampling, core drilling, and analysis of the soil by a licensed Geologist and or an engineer knowledgeable in soils, my opinion must be considered speculative at this time.

Tr. 17-18, 24; West Penn Cross-Examination Exhibit 1.


A review of the redirect examination of Mr. Gray will reveal that his responses to a series of leading, although unobjected to, questions by counsel for Complainant are equivocal at best.  In response to a question posed as whether he believed that “clear-cutting” was the basic or most aggravating reason for the condition of the slope, he responded in part by stating:

So I guess it is, you know, a major factor I think involved in the slope stabilization and what may be occurring.
Tr. 23.



I would note that nowhere in this record is there any indication, let alone substantial evidence, that West Penn “clear-cut” its right-of-way.  At best the testimony of Complainant and his expert can be characterized as speculative.


Complainant did present the testimony of a neighbor, Ms. Beck, who was unhappy with West Penn’s tree trimming.  She related that the slope behind their properties has been eroding for years, and that she has planted shrubs to slow down the erosion.  See Findings of Fact 23-25.  Her testimony does not establish a relationship between West Penn’s actions and the sliding slope behind Complainant’s properties.  If anything, her testimony provides more information about the discharge of water from the adjacent highway down the slope.  


West Penn countered the case presented by Complainant with the testimony of a registered professional geologist to the effect that the slope behind Complainant’s property is slumping, and that it is a slope prone to slumping, due to its steepness and the composition of the surface and subsurface.  The slumping may have disrupted the roots of the dead trees noted by Complainant, and Ms. Beck, further down the slope.  Also, the speed of the slumping may have been accelerated by the actions of the Complainant in placing fill and other materials on the slope in a misguided attempt to slow the slide.  The fill placed by Complainant may have contributed to the slumping by placing an additional burden or weight on the area and the fill may have killed or retarded the growth of additional ground cover.  West Penn’s witness’ observation is supported by his testimony regarding the amount of movement on the slope behind adjacent properties where the owners have planted low lying shrubs.  Finally, Complainant’s own witness acknowledged that the slide could be exacerbated by slippage at the bottom or toe of the hill.  Finding of Fact 22.  West Penn’s witness testified to his observation of such slippage.  See Findings of Fact 31-38 above.


West Penn also countered the case presented by Complainant with the testimony of West Penn and contractor personnel responsible for the vegetation management operation behind Complainant’s property.  Their unrebutted testimony was to the effect that all of their activities were conducted in accordance with established standards.  See Findings of Fact 41-43.



As the cross-examination of Complainant and his expert made very clear, there are at least two other entities who may have contributed to the situation existing behind Complainant’s properties.  Those two entities are the Pennsylvania Department of Transportation and the Ford City Borough.  Neither were named as parties or joined in this proceeding.



I conclude that Complainant has failed to show that West Penn has violated its obligations under the Pennsylvania Public Utility Code, the regulations of this Commission or the terms of any order this Commission is charged with enforcing.  Further, this Commission lacks the authority to grant the relief sought by the Complainant.  As a result these two complaints should be dismissed.


Complainant is free to seek a remedy for his situation in the Court of Common Pleas of Armstrong County.

CONCLUSIONS OF LAW


1.
This Commission has jurisdiction over the parties and subject matter of these two complaint proceedings to the extent they raise issues of service by West Penn Power Company, but it lacks jurisdiction to award damages to the Complainant Edward Flanders, Jr.  66 Pa. C.S. § 1501; Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pa. P.U.C., 666 A.2d 744 (Pa. Cmwlth. Ct. 1995).



2.
Complainant Edward Flanders, Jr., has failed to carry his burden of proof with regard to showing any violations by West Penn Power Company of its obligations under the Public Utility Code, the Commission’s regulations or any order the Commission is charged with enforcing.  66 Pa. C.S. §332(a).
ORDER
THEREFORE,

IT IS ORDERED:



That the two complaints of Edward L. Flanders, Jr., against West Penn Power Company d/b/a Allegheny Power, docketed at C-2008-2033534 and C-2008-2043920, are dismissed for failure to carry the burden of proof.
Date:  December 1, 2008





________________________






     


Michael A. Nemec










Administrative Law Judge
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