BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PPL Electric Utilities Corporation
:

Filed Pursuant to 52 Pa. Code Chapter 57, 

:

A-2009-2082652

Subchapter G, for Approval of the Siting and
:

Construction of the Pennsylvania Portion of

:

The Proposed Susquehanna-Roseland 500 kV 
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties,
:

Pennsylvania





:

Petition of PPL Electric Utilities Corporation
:

For A Finding That A Building To Shelter

:

A-2009-2082832

Equipment At The 500-230 kV Substation To
:

Be Constructed In The Borough of Blakely,

:

Lackawanna County, Pennsylvania is


:

Reasonably Necessary For the Convenience

:

Or Welfare Of the Public



:

Application of PPL Electric Utilities Corporation 
:

Under 15 Pa. C.S. §§1511(c) for a Finding and
:

Determination That The Service To Be Furnished
:

By The Applicant Through Its Proposed Exercise 
:

Of The Power Of Eminent Domain To Acquire
:

A Right-Of-Way And Easement Over And Across
:

The Lands Of The Property Owners Listed Below
:

For The Proposed Susquehanna-Roseland 500 kV
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties, 
:

Pennsylvania Is Necessary or Proper For The
:

Service, Accommodation, Convenience Or

:

Safety Of The Public:




:



Chaudari Family Limited Partnership, David:

A-2009-2088297

Murphy, and Marguerite T. Kranick

:

HaRa Corporation



:

A-2009-2088337

Richard Coccodrilli, Jr., Jeffrey J.

:

A-2009-2088327

Coccodrilli, Ryan T. Coccodrilli, and 

Joseph Williams



:

D&L Realty Company


:

A-2009-2088340


Kenneth Powell and Linda Powell 

:

A-2009-2088359

Rudolph Saporito and Maria Saporito
:

A-2009-2088312

David Murphy




:

A-2009-2088360

ORDER

GRANTING THE PRELIMINARY OBJECTION OF PPL ELECTRIC UTILITIES CORPORATION TO STRIKE THE PROTEST OF THE ENERGY CONSERVATION COUNCIL AND DIRECTING THE FILING OF AN AMENDED PLEADING

Ninth Prehearing Order

HISTORY OF THE PROCEEDING



On January 6, 2009, PPL Electric Utilities Corporation (PPL Electric or Company) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties.  In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



Notices of appearance were filed by the Office of Consumer Advocate (OCA) and the Commission’s Office of Trial Staff (OTS).  Petitions to intervene were filed by the Winona Lake Property Owners Association, UGI Utilities, Inc. (UGI), Pennsylvania American Water Company (PAWC), Exelon Generation (Exelon), the PP&L Industrial Customer Alliance (PPLICA) and attorney Donna Davis.  Protests were filed by the Energy Conservation Council (ECC), the Saw Creek Estates Community Association (SCECA) and approximately 570 individuals.



Prehearing memoranda were not required but were appreciated by the presiding officer after being filed by PPL Electric, OCA, OTS, UGI, Exelon, PPLICA and the ECC.  



The prehearing conference was held as scheduled on March 6, 2009.  PPL Electric was represented by David B. MacGregor, Esq., Paul E. Russell, Esq., John H. Isom, Esq., Andrew S. Tubbs, Esq. and Christopher T. Wright, Esq.; OTS was represented by Charles Daniel Shields, Esq.; OCA was represented by Dianne E. Dusman, Esq. and Darryl Lawrence, Esq.; ECC was represented by Edmund J. Berger, Esq. and Wil Burns, Esq.; SCECA was represented by Paul M. Schmidt, Esq.; PPLICA was represented by Shelby A. Linton-Keddie, Esq.; UGI was represented by Kent D. Murphy, Esq.; Exelon was represented by Denise Foster, Esq.; PAWC was represented by Susan Simms Marsh, Esq.  No individual protestant attended the prehearing conference.  



A stack of approximately 509 individual protests purportedly from residents of the Saw Creek Estates community were filed with the Commission’s Secretary on Friday, February 27, 2009, on a form provided by OCA, and delivered to the Secretary by OCA.  A significant number were deficient and were dismissed in an Initial Decision.  The remaining were sent a scheduling order which required them to choose a level of participation in the proceeding and respond in writing by a date certain.


Following the prehearing conference, a scheduling order was issued on March 10, 2009, as well as an Initial Decision dismissing those protests which did not contain a name, address and reason for the protest.  



On March 12, 2009, PPL Electric filed a Petition for Leave to Withdraw the Application to Exercise the Power of Eminent Domain to Acquire an Easement and Right-of-Way Across the Property of Max Bohleman, A-2009-2088331.  No opposition was received.  



Pursuant to a request from the OCA, a request from Senator Lisa Baker and a letter from Representative John J. Siptroth, 189th Legislative District, to the Commission’s Director of Legislative Affairs, two public input hearings were held on March 20, 2009, in the Saw Creek Estates area.  By Order issued February 25, 2009, the Company was directed to arrange for publication of advertisements in two newspapers of general circulation once per week for two consecutive weeks prior to the date of the public input hearing.



On March 19, 2009, PPL Electric filed a Motion to Strike the Protest of the ECC.  On April 8, 2009, the ECC filed its Answer.



In a letter dated March 25, 2009, the Winona Lakes Property Owners Association requested permission to withdraw as a party of record to this proceeding.  The letter was served on the parties of record, and no opposition was received.  By Order issued April 14, 2009, the Petition for Leave to Withdraw the Eminent Domain Application for Max Bohleman and the request of the Winona Lakes Property Owners Association to withdraw from the case was granted.



Two late-filed pleadings were received:  Petition to Intervene of Lehman Township, dated March 6, 2009; and the Protest of the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy, received March 27, 2009.  By Order dated April 16, 2009, the Petition to Intervene was denied, and the Protest was dismissed.



This Order disposes of the Applicant’s Motion to Strike the Protest of the ECC.

DISCUSSION



PPL Electric has filed a Motion to Strike the Protest of the ECC, citing 52 Pa. Code §§ 5.52 (relating to content of a protest) and 5.103 (relating to motions).  The claim is that the ECC has failed to establish in its Protest that it has a direct, immediate, and substantial interest in the subject matter of the Application, and that therefore, the protest should be stricken.
  I note first that the Motion to Strike is actually a preliminary objection, since it claims that the Protest is insufficient on its face.  52 Pa. Code 

§ 5.101(a)(4).  A pleading stricken under this section may be amended and filed within ten days of service of the order striking it.  



The regulations provide:

§ 5.52.  Content of a protest to an application.

(a)
Form  A protest to an application must:


(1)
Set out clearly and concisely the facts from which the alleged interest or right of the protestant can be determined.


(2)
State the grounds of the protest.


(3)
Set forth the facts establishing the protestant’s standing to protest.

(b)
Motor carrier.  Protests in motor carrier cases must conform with § 3.381(c)(1) (relating to applications for transportation of property and persons).

(c)
Filing and service.  A protest shall be filed with the Secretary and served upon the applicant or the applicant’s attorney, if any.


52 Pa. Code § 5.52.



A protest must set forth the “alleged interest or right of the protestant” and the facts establishing the protestant’s standing to protest.  52 Pa. Code § 5.52 (emphasis added).



The “interest” has been the subject of substantial litigation and has reached the point where it is now very well settled:

   To establish an ‘aggrieved’ status, a party must have a substantial interest, that is, there must be some discernible adverse effect to some interest other than the abstract interest of all citizens in having others comply with the law.  Also, an interest must be direct, which ‘means that the person claiming to be aggrieved must show causation of the harm to his interest by the matter of which he complains.’  Further, the interest must be immediate and not a remote consequence of the judgment, a requirement addressing the nature of the causal connection.

   An association, as a representative of its members, may have standing to bring a cause of action even in the absence of injury to itself; the association must allege that at least one of its members is suffering immediate or threatened injury as a result of the challenged action.

Malt Beverages Distribution Association and Tanczos Beverages, Inc. v. Pa. Liquor Control Board, 965 A.2d 1254 (Pa. Cmwlth. Ct. 2009), citing Unified Sportsmen of Pa. v. Pa. Game Comm’n, 903 A.2d 117 (Pa. Cmwlth. Ct. 2006).

See also,  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996). 



The ECC Protest states that it is a non-profit association comprised of a cross-section of residents of Pennsylvania concerned about the manner in which the energy needs of Pennsylvanians will continue to be met in the 21st century, specifically through means which “minimize harm to the environment, do not endanger the health of residents, minimize increases in electric rates and costs, prevent adverse effects on property values, and recognize that the growth of local generation should primarily be driven by local demand.”  ECC Protest ¶2.



This alone would not be sufficient to find standing.  Although it is a noble endeavor, it does not establish an interest other than the abstract interest of all citizens in having others comply with the law.  



The Applicant’s Motion to Strike points out that this allegation fails to meet the requirement that the ECC has an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  Rather, the public’s general interests are more than adequately represented by the OCA and OTS, and the ECC participation would be cumulative.  PPL Motion ¶ 7.    



The ECC Protest continues by stating that “some . . . members . . . have a direct, immediate, and substantial interest” in the Application “because they are directly affected by the construction of the proposed transmission line, either because they are residents or business owners in the area served by the transmission line or because they own property adjacent to the location of the transmission line.”  ECC Protest ¶3.



The ECC Protest claims representation standing based on the membership of fifteen individuals, thirteen of whom own property in the Saw Creek Estates development, two who own property within the transmission line right-of-way, and two who both live in Saw Creek Estates and own property within the right-of-way.  ECC Protest ¶¶4, 5.



Of the fifteen “standing members,” (those who may individually claim a prime facie right to standing), four have since indicated that they wish to be represented by the SCECA (Rocco J. Pannozzo, Peter Derrenbacher, Robert Long and Anthony R. Provenzano).  Another has indicated that he wishes to retain his individual protestant status (Al Spinelli), and only two have indicated that they wish to be represented by ECC (William A. Hopkins and Rodney D. Haas).  The time has run for individual protestants to submit a letter indicating that they wish to be protestants who receive copies of all discovery, filings, orders and decisions, see Fourth Prehearing Order – Scheduling, and none of the other original members listed has indicated that he or she wishes to maintain  individual protestant status.  Therefore, the assumption is that they will all be represented by the ECC.  This means that the ECC has ten possible “standing members” left.  



The ECC claims “representational standing” based on Pa. Natural Gas Ass’n v. TW Phillips Gas & Oil Co., 1991 WL 474870, 75 Pa. P.U.R. 598 (Pa. PUC 1991); and Tripps Park Civic Ass’n v. PUC, 415 A.2d 967, 970 (Pa. Cmwlth. Ct 1980).  It claims that it “represents members who have a direct, immediate and substantial interest in the subject matter of this proceeding.”  ECC Protest ¶7.  



Tripps Park stands for the proposition that, “even in the absence of injury to itself, an association may have standing solely as the representative of its members.”  Tripps Park Civic Association, et al. v. Pa. Publ. Util. Comm’n, 415 A.2d at 970.  However, the members there were determined by the Court to be ratepayers of the subject utility, not members of the public at large.  Ratepayers are routinely recognized as having standing to question the actions of their utility.  Here, the members of the ECC have not been established as ratepayers of the Applicant, and since PPL Electric does not serve the Saw Creek Estates, no such assumption can be made.  



What this means is that the ECC must establish that at least one of the members it claims as “standing members” has legally recognizable standing in order to support the claim of the ECC to standing.   



In Pa. Bankers Ass’n. v. Pa. Dept. of Banking, et al., 893 A.2d 864 (Pa. 2006)(en banc) (Simpson, J.), rev’d, 956 A.2d 956 (2008), the agency initially granted intervenor status but later revoked it and dismissed the banks as intervenors because, at hearing, the banks did not prove their interests would be directly affected by the challenged actions.  On appeal, the revocation was held to be improper because the banks were not warned that standing and intervention remained undecided and subject to proof at the agency hearing.  



Here, the Applicant has challenged the ECC’s claim of the standing of the ECC’s named members, and the point is well taken.  A general claim that the individuals mentioned live in a development where the line will run is insufficient to support a finding of standing.  The location of the individual properties may be next to the transmission line, or they may be miles away.  The claim that Mr. Haas and Mr. Harter own property within the transmission line right-of-way itself must be more specific (the proposed line is over 100 miles long) and give the exact location in order to permit the other parties to understand the nature of the ECC members’ claims of harm.  

Protests v. Intervention

  

While ECC uses the terms interchangeably, there is a difference between intervention and protests.  While standing is the basis for both, intervention does not require that the filing party state support or opposition regarding the substance of the application.  In contrast, a protest must actively oppose some part of the application and must state the grounds in enough detail to facilitate the litigation.  



The downside to being an intervenor is that “Intervenors are granted no rights which survive discontinuance of a case.”  52 Pa. Code § 5.75(c)
.  That means that the applicant may settle with the protestants (and public advocates), and the application may then be treated as an unprotested application.



Protestants do have rights which not only survive attempted discontinuance of a case but may preclude such discontinuance.  An applicant must settle with the protestants in order to achieve full settlement.  



These distinctions make sense.  Intervention gives rights of full participation which facilitate the intervenor’s ability to keep watch on its interests just in case those rights are threatened during the course of the litigation.  Protests are filed because the facts stated in the application already threaten the protestant’s rights, and the protestant opposes the action.  A protest is actually a more stringent form of intervention.  



If the protest is stricken and intervenor status still exists due to the participation of other protestants in the case, then the intervenor is free to continue to oppose the application just as if the protest had not been stricken, simply using another status to do so.  This renders the distinction between a protest and an intervention nonexistent.  Since the rules provide for the distinction, this result cannot be allowed.  



This is why an entity is required to decide whether to file a protest or a petition to intervene.  All protests include the requirements of intervention, while intervention does not include the more specific requirements of protests.  Here, the ECC filed a protest, and it must meet the requirements for a formal protestant.  



To that end, ECC shall be required to file an amended pleading within 10 days of service of this Order.  Failure to do so will result in the protest being stricken.  In that event, the ten remaining individuals will be shifted to the representation of the SCECA.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion to Strike the Protest of the Energy Conservation Council, filed by PPL Electric Utilities Corporation, is granted.



2.
That the Energy Conservation Council is directed to file an amended protest within ten days of the service of this Order, setting forth sufficient facts to support a finding that the members it lists to establish standing for the Energy Conservation Council have standing themselves.



3.
That failure of the Energy Conservation Council to timely file an amended protest within ten days of the service of this Order shall result in dismissal of the protest filed by the Energy Conservation Council.  

Dated: 
April 21, 2009




______________________________








Susan D. Colwell








Administrative Law Judge
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� I note that, in its first footnote, p. 5, ECC expresses “surprise” at the filing of PPL’s Motion to Strike “in light of PPL’s failure to indicate, when queried by your Honor at the Prehearing Conference held on March 6, 2009, that it had any opposition to ECC’s intervention in this proceeding.  Because of the outstanding issues regarding treatment of the protestants who were member of ECC and SCECA, and in light of this non-opposition, your Honor ruled that ECC would be granted standing as an intervenor pending resolution of the issues surrounding its members’ protests.”  See Transcript of Prehearing Conference, pp. 13-14.”  ECC Answer p. 5 fn. 1.  


	The discussion referred to on the record was regarding the question of whether the ECC had any “standing members” since all fifteen had filed individual protests.  ECC was given intervenor status without objection in order to permit the ECC to participate pending the outcome of the process to determine whether the fifteen chose to be represented by the SCECA, the ECC or to pursue individual protests.  The “no objection” voiced by counsel for PPL was to the characterization of the ECC as an intervenor, not as a protestant.  If PPL had simply changed its mind after not objecting to a form of participation, the motion to strike would be denied on that ground alone.  Here, however, it did not object to interim characterization of the ECC as an intervenor while the parties and the presiding officer sorted out the underlying individual protests.  As discussed later in this Order, the terms “protest” and “intervention” are used interchangeably by ECC but are two distinct forms of participation which should not be confused.


� This discussion does not apply to the rights of statutory advocates.  


� While the Motion to Strike cites 52 Pa. Code § 103 as its basis, a motion to strike is a demurrer, which is filed as a preliminary objection under § 101.  When granted, the party who submitted the stricken pleading has 10 days from date of service of the order to submit an amended pleading.   
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