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RECOMMENDED DECISION
Before

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On October 30, 2009, Pennsylvania Utility Company, Inc. (Pa. Utility) - Water 
(Pa. Water) filed Supplement No. 1 to Tariff Water-Pa. P.U.C. No. 1(Corrected to Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1) to become effective December 29, 2009, containing proposed changes in rates, rules, and regulations calculated to produce $112,309 (69.4%) in additional annual revenues based on a future test year ended December 31, 2009.  On November 10, 2009, Baron and Alice Lewis filed a formal complaint that the Commission docketed at C-2009-2140799.  On November 13, 2009, Jean Souders filed a formal complaint that the Commission docketed at 
C-2009-2141748. On November 16, 2009, Mark Moorhead filed a formal complaint that the Commission docketed at C-2009-2142583.  On December 2, 2009, the Office of Consumer Advocate (OCA) filed a notice of appearance, public statement and a formal complaint that the Commission docketed at C-2009-2145052.  On December 4, 2009, Nelson and Dinelia Miro filed a formal complaint that the Commission docketed at C-2009-2145804.     



By order entered December 17, 2009, the Commission suspended the proposed Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1 until July 29, 2010 and instituted an investigation into the reasonableness of the proposed rates.  On December 18, 2009, Martin Gallas filed a formal complaint that the Commission docketed at C-2009-2149055.  On December 29, 2009, Ronald M. Fraioli and Janice E. Fraioli filed a formal complaint that the Commission docketed at C-2010-2150583.  The Glen at Tamiment Property Owners Association (The Glen) and Eagle Village Property Owners Association (Eagle Village) filed formal complaints on or about December 29, 2009.  Due to an oversight on the part of the Commission, these complaints were never docketed.  The Glen and Eagle Village refiled their complaints on February 8, 2010.  The Commission docketed The Glen complaint at C-2010-2156840 and the Eagle Village complaint at C-2010-2156874.  On January 13, 2010, the Commission’s Office of Trail Staff (OTS) entered an appearance.
Also on October 30, 2009, Pennsylvania Utility Company, Inc. - Wastewater (Pa. Wastewater) filed Supplement No. 1 to Tariff Wastewater-Pa. P.U.C. No. 1(Corrected to Supplement No. 2 to Tariff Wastewater-Pa. P.U.C. No. 1) to become effective December 29, 2009, containing proposed changes in rates, rules, and regulations calculated to produce $369,827 (232.8%) in additional annual revenues based on a future test year ended December 31, 2009.  On November 10, 2009, Baron and Alice Lewis filed a formal complaint that the Commission docketed at C-2009-2140827.  On November 16, 2009, Mark Moorhead filed a formal complaint that the Commission docketed at C-2009-2141385.  On December 2, 2009, the Office of Consumer Advocate filed a notice of appearance, public statement and a formal complaint that the Commission docketed at C-2009-2145166.  
By order entered December 17, 2009, the Commission suspended the proposed Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1 until July 29, 2010 and instituted an investigation into the reasonableness of the proposed rates.  On December 18, 2009, Martin Gallas filed a formal complaint that the Commission docketed at C-2009-2149030.  On December 29, 2009, Ronald M. Fraioli and Janice E. Fraioli filed a formal complaint that the Commission docketed at C-2010-2150608.  The Glen and Eagle Village filed formal complaints on or about December 29, 2009.  Due to an oversight on the part of the Commission, these complaints were never docketed.  The Glen and Eagle Village refiled their complaints on February 8, 2010.  The Commission docketed the Glen complaint at C-2010-2156875 and the Eagle Village complaint at
C-2010-2156847.  On January 13, 2010, the Commission’s Office of Trail Staff (OTS) entered an appearance. 
On January 4, 2010, Pa. Water and Pa. Wastewater filed a letter consenting to participate in the Commission’s mediation process and consenting to extend the suspension period for their filings to September 28, 2010.  By notice dated January 11, 2010, the Commission scheduled a prehearing conference/mediation session for these cases on January 25, 2010, at 
10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building in Harrisburg and assigned me to preside.  The Commission also assigned the matter to Cynthia Lehman as mediator so that the parties could participate in the Commission’s mediation process.  I issued a prehearing conference order on January 13, 2010, setting forth the procedural matters to be addressed at the prehearing conference.  
I conducted the prehearing conference in this case as scheduled on January 25, 2010, at 10:00 a.m. in Harrisburg.  Present were counsel for OTS, OCA, and Pa Utility.  Participating by telephone was counsel for The Glen and Eagle Village.  Also participating by telephone was Martin Gallas who appeared pro se.
As a result of the prehearing conference, I issued Prehearing Order #2 on 
January 26, 2010.  Prehearing Order #2 established a litigation and briefing schedule.  Prehearing Order #2 also directed that the two proceedings be consolidated for purposes of hearing and decision pursuant to 52 Pa. Code §5.81 since they involved common questions of law and fact.  
By notice dated February 3, 2010, the Commission scheduled public input hearings for these matters on March 10, 2010, at 1:30 p.m. and 6:30 p.m. in Tamiment.  By notice dated February 18, 2010, the Commission scheduled these matters for evidentiary hearings on May 18-20, at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  
I conducted public input hearings as scheduled on March 10, 2010.  At the 1:30 p.m. hearing, fourteen individuals testified, including Ronald M. Fraioli, the complainant at 
C-2009-2150583, (N.T. 51-55) and Martin Gallas, the complainant at C-2009-2149030.  (N.T. 90-96)  At the 6:30 p.m. hearing, eight individuals testified.  (N.T. 135-168)
On March 11, 2010, Pa. Utility, pursuant to 52 Pa. Code §1.15, requested by e-mail that I extend the time for serving its direct testimony to March 17, 2010, and the other parties’ direct testimony to April 12, 2010.  Pa. Utility also requested that I shorten the deadline for serving its rebuttal testimony to April 23, 2010.  Pa. Utility asserted that none of the active parties objected to the proposed modifications.  By order dated March 12, 2010, I granted the parties’ request to extend the deadline for serving direct and rebuttal testimony.      



On March 31, 2010, Pa. Utility, pursuant to 52 Pa. Code §1.15, requested by e-mail that I extend the time for the other parties to serve direct testimony to April 15, 2010, extend the deadline for Pa. Utility to serve its rebuttal testimony to April 29, 2010 and extend the deadline for the other parties to serve their surrebuttal testimony to May 13, 2010.  Pa. Utility asserted that none of the active parties objected to the proposed modifications.  By order dated March 31, 2010, I granted the parties’ request to extend the deadline for serving direct and rebuttal testimony.



On April 15, 2010, Pa. Utility, pursuant to 52 Pa. Code §1.15, requested by e-mail that I extend the time for the other parties to serve direct testimony to April 21, 2010, extend the deadline for Pa. Utility to serve its rebuttal testimony to May 6, 2010 and extend the deadline for the other parties to serve their surrebuttal testimony to May 14, 2010.  Pa. Utility asserted that none of the active parties objected to the proposed modifications.  By order dated April 16, 2010, I granted the parties’ request to extend the deadline for serving direct and rebuttal testimony.
On April 21, 2010, the active parties informed me that they had reached a settlement in principle in these cases and requested that I issue an order suspending the litigation schedule.  On April 22, 2010, I issued an order suspending the litigation schedule set forth in Prehearing Order #2, as modified.  
On May 10, 2010, the active parties informed me that they would be submitting a signed settlement agreement shortly and requested that I issue an order cancelling the hearings scheduled for May 18-20, 2010.  On May 10, 2010, I issued an order cancelling the hearings scheduled for May 18, 19 and 20, 2010.  By notice dated May 11, 2010, the Commission cancelled the hearings scheduled for this matter on May 18-20, 2010.   



On May 18, 2010, Pa. Utility filed a joint petition for settlement and attachments.  Included in the attachments to the joint petition are statements in support of the joint petition by OTS, OCA, The Glen, Eagle Village and Pa. Utility.  On May 18, 2010, Pa Utility also filed a stipulation for admission of evidence and attachment.  The stipulation states that Pa. Utility served direct testimony and exhibits in this proceeding.  In conjunction with the joint petition for settlement, the stipulation states that Pa. Utility, OTS, OCA, The Glen and Eagle Village have entered into the stipulation in order to admit certain documents of Pa. Utility set forth in the stipulation.  The stipulation requests that the Commission admit the documents listed in the stipulation into the record in this proceeding.  The stipulation states that copies of the documents will be filed with the Commission upon the issuance of a recommended decision approving the joint settlement petition.  


On May 19, 2010, Pa. Utility served a copy of the joint petition and attachments on the private complainants.  I issued a letter dated May 19, 2010, stating that the private complainants should review the joint settlement petition and provide any comments or objections to the joint settlement petition to me in writing on or before June 1, 2010.  The letter informed the private complainants that I would consider continued litigation of their complaints only if they specifically requested it and supported that request with appropriate information and legal argument.  I also enclosed a signature page that the private complainants could sign and return to me if they wished to join in the joint settlement petition.  

I received letters dated May 24, 2010 from Souders and Lewis objecting to the joint settlement petition because of the size of the proposed rate increases and their concerns that Pa. Utility would not be able to fulfill the obligations it had agreed to in the joint settlement petition.  The letters did not specifically request that I consider allowing the complainants to litigate their respective complaints.  In the absence of such a specific request or any information to support such a request, I did not schedule either complaint for hearing.     
In addition, the letters did not indicate that either Souders or Lewis had served copies of their letters on the parties to this proceeding.  I provided copies of the letters to the parties along with a letter to Souders and Lewis dated May 27, 2010 explaining that I had served copies of the letters to the parties since the letters could be construed as ex parte communications prohibited by 66 Pa. C.S. §334(c).  I also caused the originals of my May 27, 2010 letter and Souders’ and Lewis’ May 24, 2010 letters to be filed with the Secretary’s Bureau.

The record closed on May 18, 2010, the date Pa. Utility filed the settlement petition.  For the reasons set forth below, I recommend that the Commission approve and adopt the settlement agreement.
DISCUSSION

The Commission applies certain principles in deciding any general rate increase case brought pursuant to 66 Pa. C.S. §1308(d).  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of its property dedicated to public service. Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the Pa Utility States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-3 (1923)

The public utility seeking a general rate increase has the burden of proof to establish the justness and reasonableness of every element of the rate increase request pursuant to 66 Pa. C.S. §1308(d).  The statute at 66 Pa. C.S. §315(a) sets forth the standard to be met by the public utility:

Reasonableness of rates. –In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

In a general rate increase proceeding, the burden of proof does not shift to parties challenging a requested rate increase.  The utility has the burden of establishing the justness and reasonableness of every component of its rate request throughout the rate proceeding.  Other parties to the proceeding do not have the burden of proof to justify an adjustment to the public utility’s filing.  In this regard, the Pennsylvania Supreme Court in Berner v. Pennsylvania Pub.Util. Comm’n, 116 A.2d 738, 744 (Pa. 1955) stated:

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations, and that is the burden which the utility patently failed to carry.

.

However, a public utility, in proving that its proposed rates are just and reasonable, does not have the burden to affirmatively defend claims it has made in its filing that no other party has questioned.  In Allegheny Center Assocs. v. Pennsylvania Pub. Util. Comm’n, 570 A.2d 149, (Pa. Cmwlth. 1990), the Pennsylvania Commonwealth Court stated:

While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.

  

In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pennsylvania Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979) 

In this general rate increase case, Pa. Utility, OTS, OCA, The Glen and Eagle Village have reached a settlement.  Commission policy promotes settlements.  52 Pa. Code §5.231  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve precious administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §69.401
In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Pa Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991)  For the following reasons, I find that the settlement is in the public interest.

BACKGROUND
Pa. Utility is a public utility subject to the Commission’s regulatory jurisdiction.  Pa. Utility provides water and waste water service to approximately 500 customers in Lehman Township, Pike County.  The Commission issued a certificate of public convenience to Pa. Water by order entered March 29, 2002 at Docket No. A-210098.  The March 29, 2002 Commission order directed Pa. Utility to file a rate case to establish metered water rates.  Pa. Utility filed a revenue neutral metered rate case with the Commission in 2006 which the Commission approved in 2007 at Docket Nos. R-0061862 and R-0061863.   
I will first provide a description of Pa. Utilities’ facilities taken from Pennsylvania Utility Company Statement No. 1, the Direct Testimony of Jan Springman, Manager.  Pa. Water serves three developments known as Eagle Point, Eagle Village and the Glen at Tamiment.  Eagle Point is a thirty-six unit condominium/time share development.  Eagle Village is a sixty-eight unit time share development.  The Glen at Tamiment is a single-family housing development.  The developments at Eagle Point and Eagle Village are completed.  Portions of the Glen at Tamiment have not been developed.  Pa. Water has 566 customers, consisting of 56 unmetered availability customers and 510 metered customers.

Pa. Water’s supply system consists of two separate but interconnected systems, each with its own water supply sources, storage tank and distribution system.  The system serving Eagle Point and Eagle Village consists of two wells, a steel elevated storage tank with a capacity of 125,000 gallons and approximately 8,620 feet of distribution mains.  Both wells are metered and the water is treated by chlorination.  The elevated storage tank maintains the pressure in the distribution system.

The other water system, with its own well, storage tank and distribution system serves only The Glen at Tamiment.  The water system serving The Glen at Tamiment consists of one well, a steel standpipe storage tank with a capacity of  340,000 gallons and approximately  35,645 feet of distribution mains.  The well is metered and the water is treated by pH adjustment and chlorination.  The standpipe maintains the pressure in the distribution system.

Turning to Pa. Wastewater, the Commission issued a certificate of public convenience to Pa. Wastewater by order entered on March 29, 2002 at Docket No. A-230091.  Pa. Wastewater’s system consists of a wastewater collection and disposal facility.  The wastewater treatment plant is designed to treat 250,000 gallons per day.  The current average dry weather flow is 72,000 gallons per day.  Pa. Wastewater treats the wastewater using coarse screening, flow equalization and an activated sludge process operated to reduce ammonia content, phosphorus removal by chemical coagulation and filtration, chlorination, metering and final effluent aeration.  Pa. Wastewater pumps the final effluent either to the receiving stream or to a 1.5 million gallon aerated storage pond and spray irrigation system.  During the summer months, a portion of the effluent is used to irrigate the Tamiment golf course.  Waste activated sludge is stabilized in aerobic digesters.  Digested sludge is hauled to public wastewater treatment facilities for disposal.  A diesel generator provides back up electrical power.  

The system consists of house and building connections, collecting and intercepting sewers.  The collection system is a combination of gravity and pressurized sewers.  The original collection system was laid to achieve gravity flow with six and eight inch terra cotta pipes.  Later extensions were made using PVC pressure and gravity pipes.  The system has a number of sub collection systems that drain into lift stations.  These lift stations pump the collected wastewater either up into another sub-collection system that drains by gravity into another lift station or directly into the interceptor sewer.  There are three lift stations in the original collection system.  These lift stations consist of manhole wet wells with duplex submersible pumps.  After the wastewater has entered the interceptor sewer, it travels to the site of the wastewater treatment by gravity.  

The collection system serving The Glen is pressurized.  The Glen customers are connected to the collection system by individual grinder pumps.  The grinder pumps are owned and maintained by the homeowners.  There are two lift stations in The Glen that also consist of manhole wet wells with duplex submersible pumps.   
On October 30, 2009, Pa. Water filed Supplement No. 1 to Tariff Water-Pa. P.U.C. No. 1(Corrected to Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1) to become effective December 29, 2009, containing proposed changes in rates, rules, and regulations calculated to produce $112,309 (69.4%) in additional annual revenues based on a future test year ended December 31, 2009.  The Commission suspended the proposed Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1 until July 29, 2010, and instituted an investigation into the reasonableness of the proposed rates.  OCA, six residential customers, The Glen and Eagle Village all filed complaints against Pa. Water’s proposed general rate increase.  OTS entered its appearance. 
Also on October 30, 2009, Pa. Wastewater filed Supplement No. 1 to Tariff Wastewater-Pa. P.U.C. No. 1(Corrected to Supplement No. 2 to Tariff Wastewater-Pa. P.U.C. No. 1) to become effective December 29, 2009, containing proposed changes in rates, rules, and regulations calculated to produce $369,827 (232.8%) in additional annual revenues based on a future test year ended December 31, 2009.  The Commission suspended the proposed Supplement No. 2 to Tariff Wastewater-Pa. P.U.C. No. 1 until July 29, 2010 and instituted an investigation into the reasonableness of the proposed rates.  OCA, four residential customers, The Glen and Eagle Village all filed complaints against Pa. Water’s proposed general rate increase.  OTS entered its appearance.  On January 4, 2010, Pa. Water and Pa. Wastewater filed a letter consenting to participate in the Commission’s mediation process and consenting to extend the suspension period for their filings to September 28, 2010.    
Pa. Utility, OTS, OCA, The Glen and Eagle Village conducted extensive formal and informal discovery throughout the proceeding.  Pa. Utility served direct testimony on 
March 17, 2010.  Pa. Utility, OTS, OCA, The Glen and Eagle Village held several settlement conferences.  As a result of these conferences and the efforts of Pa. Utility, OTS, OCA, The Glen and Eagle Village to examine the issues raised by the proceedings, a settlement in principle was achieved by Pa. Utility, OTS, OCA, The Glen and Eagle Village prior to the date for submission of the other parties’ direct testimony.  On April 21, 2010, Pa. Utility, OTS, OCA, The Glen and Eagle Village informed me that they had reached a settlement in principle in these cases and at their request, I suspended the litigation schedule.  On May 10, 2010, Pa. Utility, OTS, OCA, The Glen and Eagle Village informed me that they would be submitting a signed settlement agreement shortly and at their request, I cancelled the hearings scheduled for May 18-20, 2010.    
Pa. Utility, OTS, OCA, The Glen and Eagle Village have not attempted to agree upon specific rate-case adjustments which support their positions.  Pa. Utility, OTS, OCA, The Glen and Eagle Village have been able to agree to a rate increase and individual provisions that resolve all issues in the proceeding, and Pa. Utility, OTS, OCA, The Glen and Eagle Village have agreed to a revenue allocation and rate design to recover that increase.  Pa. Utility, OTS, OCA, The Glen and Eagle Village are in full agreement that the settlement is in the best interests of Pa. Utility and its customers.  

TERMS OF THE SETTLEMENT

The joint settlement petition states that Pa. Utility will be permitted to file a tariff supplement, effective on one day’s notice upon entry of a Commission Order approving the joint petition.  The proposed tariff supplements are attached to the joint settlement petition and marked as Exhibit “A”.  The settlement rates are designed to produce additional annual revenues of $70,000 for Pa. Water and $275,000 for Pa. Wastewater.  A proof of revenue calculation showing the increase in base rate revenues with respect to the rates shown in Exhibit “A” is attached to the joint settlement petition and marked as Exhibit “B”.
Pa. Utility, OTS, OCA, The Glen and Eagle Village have agreed that in designing the settlement rates, the number of Pa. Utility customers would be reduced by 220 availability lots related to a developer who has abandoned his project in Pa. Utility’s service territory.  Pa. Utility agrees that 220 lots would be removed for purposes of this case only and that Pa. Utility would charge an availability fee for any lots sold while the settlement rates are in effect.
The rates for Pa. Water will become effective upon one day’s notice upon entry of a Commission order approving the joint settlement petition.  The rates for Pa. Wastewater will take effect in two phases.  In phase one, $178,750 of the total revenue requirement will take effect upon one day’s notice upon entry of a Commission Order approving the joint settlement petition.  In phase two, $96,250 of the total revenue requirement will take effect upon one day’s notice twelve months from the effective date of the first rate increase.
Pa. Utility agrees that phase two of Pa. Wastewater’s rate increase will not take effect until Pa. Utility satisfies certain terms and conditions.  First, Pa. Utility commits to resolve odor issues at the lift station and nearby manhole covers.  Pa. Utility will consult with experts and take necessary steps to solve the odor issues.  If initial steps are not successful in addressing the odor issues, Pa. Utility agree to undertake alternative remedies.  The odor issues are to be addressed no later than six months after the effective date of the rate increases.  Pa. Utility will provide quarterly reports to OTS, OCA, The Glen and Eagle Village until it completes corrective actions. 

Any complaints received by Pa. Utility regarding odors in the area of the lift station and manhole covers will be reported in a complaint log kept by Pa. Utility and available for inspection upon request.
Second, Pa. Utility agrees to paint the outside of the water storage tank for an estimated cost of $23,500.  Pa. Utility, OTS, OCA, The Glen and Eagle Village agree to a five year amortization of the tank painting cost.  Pa. Utility will employ reasonable efforts to complete the work within three months after the Commission enters a final order approving the joint settlement petition.  Pa. Utility will provide a tank painting estimate to OTS, OCA, The Glen and Eagle Village and notify them when the work is completed.
Third, Pa. Utility agrees to have the inside of the water storage tank inspected by an independent contractor or consultant.  Pa. Utility agrees to have the inspection completed within ninety days after the Commission enters a final order approving the joint settlement petition.  Pa. Utility agrees to provide a copy of the inspection report to OTS, OCA, The Glen and Eagle Village. If the inspection indicates that the inside of the tank should be painted, Pa. Utility agrees to do so in the context of its next rate case following the receipt of the inspection report.  If the inspection report indicates that the condition of the inside of the water storage tank presents an imminent health and safety threat, Pa. Utility agrees to have the inside of the water storage tank painted as quickly as possible following the receipt of the inspection report.

Fourth, Pa. Utility agrees to conduct pressure surveys as required by 52 Pa. Code §65.6(d).  In the areas of Pa. Utility’s service territory that have an elevation of 1,231 feet or higher, Pa. Utility will make a booster pump available to customers when pressure at the main is below 30 psi.  This does not relieve Pa. Utility from other regulations regarding pressure.

Fifth, Pa. Utility agrees to conduct a leak detection survey of its system by the end of the first quarter following the date the Commission enters a final order approving the joint settlement petition.  Within ten days following the receipt of the report, Pa. Utility will provide it to OTS, OCA, The Glen and Eagle Village.  Within sixty days following the receipt of the report, Pa. Utility will repair any leaks discovered and provide a report on the number of leaks repaired.  
Sixth, Pa. Utility agrees to comply with 52 Pa. Code §§56.15 and 56.21 and will modify its billing format to include revisions suggested by the parties.
Seventh, Pa. Utility agrees to remove locks on fire hydrants in populated areas of the service territory but retain them in sparsely populated areas.  Pa. Utility agrees to obtain bids on telemetry to monitor its water tanks within ninety days after the date the Commission enters a final order approving the joint settlement petition and to provide copies of the bids to OTS, OCA, The Glen and Eagle Village.  Pa. Utility will work with The Glen and Eagle Village to reach an agreement on which fire hydrants should be unlocked.  

Eighth, Pa. Utility agrees to comply with 52 Pa. Code §65.3 concerning records of customer complaints.  Only after Pa. Utility satisfies the above certain terms and conditions, will phase two of Pa. Wastewater’s rate increase take effect. 
In addition, Pa. Utility agrees that it will not file for another general water or wastewater rate increase before the end of twelve months after the effective date of phase two of Pa. Wastewater’s rate increase.  If a legislative body or administrative agency, including the Commission, orders or enacts fundamental changes in policy or statutes which directly and substantially affect Pa. Utility water or waste water rates, the joint settlement petition shall not prevent Pa. Utility from filing tariff supplements required by such action.
The settlement rates are designed to produce $231,820 in total annual revenue for Pa. Water; $337,639 in total annual revenue for Pa. Wastewater during phase one and $433,889 in total annual revenue for Pa. Wastewater during phase two.  The effect upon the average residential customer’s quarterly bills as a result of the settlement are as follows:

Pa. Water

	
	Effective on Date 

of Rate Filing
	Proposed
	As Settled

	Utilizing 9,000 gallons per quarter
	$68.57
	$120.36
	$100.72




Pa. Wastewater

	
	Effective on Date 

of Rate Filing
	Proposed
	As Settled

	Utilizing 9,000 gallons per quarter
	$68.57
	$241.36
	$152.41           (Phase 1)

$197.01          (Phase 2)      


PUBLIC INTEREST


The terms recited above are in the public interest and balance the interests of Pa. Utility’s customers and the interests of Pa. Utility.  The total increase in annual revenues that Pa. Utility, OTS, OCA The Glen and Eagle Village have agreed to in the settlement petition is less than Pa. Utility’s original request.  Pa. Utility requires a revenue increase in order to finance plant investment so that it can comply with environmental and health regulations.  The agreed upon increase in annual revenues is in the public interest because it will allow Pa. Utility to meet these obligations, earn a fair rate of return and provide safe, reasonable and adequate service to its customers.  


I will first address the financial provisions of the joint settlement petition.  The agreed upon increase in annual revenues addresses concerns raised by OCA.  OCA was concerned about the size of Pa. Utility’s proposed increase and its adverse economic impact on residential customers.  OCA concludes that the agreed upon increase in annual revenues reflects an outcome consistent with what the parties may reasonably expect if they were to litigate the case.  OTS, The Glen and Eagle Village concur that the agreed upon increase in revenues is reasonable.  Many of Pa. Utility’s customers who testified at the public input hearings expressed concern that they would be unable to afford the proposed rate increase and testified that they were retired with fixed incomes.  Souders and Lewis expressed similar concerns in their objections to the joint settlement petition.  The joint settlement petition addresses those concerns and balances the interests of Pa. Utility on one hand and its customers on the other.  The agreed upon increase in revenues will benefit Pa. Utility’s customers and is therefore in the public interest because Pa. Utility’s rates will be lower than if the Commission had granted the full increase Pa. Utility requested.


In addition, the two phase rate increase for Pa. Wastewater set forth in the joint settlement petition moderates the impact of the rate increase on Pa. Utility’s customers.  OTS points out that this provision will help avoid rate shock to Pa. Utility’s customers.  The second phase of the two phase rate increase is contingent upon Pa. Utility satisfying certain terms and conditions that will improve service and address concerns raised by its customers.  The agreed upon two phase rate increase is in the public interest since it promotes gradualism in rate increases and provides a mechanism that will promote improved service. 
The joint settlement petition provides that Pa. Utility will not file another rate case any sooner than one year after the effective date of the phase two rates for Pa. Wastewater.  OCA and OTS point out that this provision will provide a level of rate stability to Pa. Utility’s customers that may not have been achieved through litigation.  This provision is in the public interest because rate stability ensures that Pa. Utility’s customers will obtain a benefit from approval of the joint settlement petition.
I will next address the service and operational aspects of the joint settlement petition. As part of the settlement, Pa. Utility will address concerns raised by its customers at the public input hearings.  These concerns include complaints about odors; (N.T. 44-49, 76-77, 88-89, 96-98, 104-105, 108, 111-112, 144, 168), low water pressure; (N.T. 61-65, 66-70, 83-84, 88, 91-92, 99, 108, 115, 150) and the appearance of the water storage tank.  (N.T. 82, 89, 108, 112, 144)  Souders and Lewis expressed similar concerns in their objections to the joint settlement petition.  The steps proposed by Pa. Utility will address these concerns which OTS, OCA The Glen and Eagle Village also raised.  By taking steps to address these issues, Pa. Utility will attempt to improve its quality of service.  These provisions are in the public interest because improved utility service ensures that Pa. Utility’s customers will obtain a benefit from approval of the settlement petition and is consistent with the Commission’s mandate that public utilities provide safe, reasonable service.  
In addition to painting the outside of the water storage tank, Pa. Utility agrees to inspect the inside of the water storage tank and provide a copy of the inspection report to OTS, OCA The Glen and Eagle Village.  If the inspection reveals that the condition of the inside of the tank represents an immediate health and safety threat, Pa. Utility agrees to have the inside of the tank painted as well.  This provision will address the concern raised by some of Pa. Utility’s customers at the public input hearings regarding the condition of the water tank and will help to determine whether the water tank could be the source of high levels of lead that have been measured in the water.  (N.T. 82-84, 93-94, 105, 144, 162)  By taking this step, Pa. Utility will attempt to improve its quality of service and the quality of the drinking water it is providing to its customers.  This provision is in the public interest because improved utility service ensures that Pa. Utility’s customers will obtain a benefit from approval of the settlement petition and is consistent with the Commission’s mandate that public utilities provide safe, reasonable service.  Improving the quality of the drinking water Pa. Utility provides also promotes the goals and objectives of various state and Federal statutes and regulations governing drinking water.

Pa. Utility has agreed to conduct a leak survey.  OTS points out that the leak survey will mitigate Pa. Utility’s percentage of lost and unaccounted for water.  This will in turn reduce Pa. Utility’s operating costs.  Reducing Pa. Utility’s operating costs will benefit Pa. Utility’s customers since it will reduce the need for additional revenues to offset those costs.  This provision is in the public interest because reducing costs and the need for future rate increases ensures that Pa. Utility’s customers will obtain a benefit from approval of the settlement petition
The joint settlement petition provides that Pa. Utility will comply with 52 Pa. Code §65.3 by keeping records of customer complaints as well as comply with 52 Pa. Code §§ 56.15 and 56.21 by modifying its billing format.  These provisions are in the public interest since they will allow Pa. Utility to improve its service by tracking customer complaints and addressing recurring problems in a timely manner.  These provisions will also allow Pa. Utility’s customers to become better informed by providing them with billing information that clearly shows customers the amount of services they are receiving and the amounts Pa. Utility is charging them for those services.  These provisions will also help Pa. Utility to comply with Commission regulations.  It is in the public interest that public utilities improve their service, educate their customers and comply with the Public Utility Code and Commission regulations.   
The joint settlement petition provides that Pa. Utility will remove locks on fire hydrants in populated areas of the service territory but retain them in sparsely populated areas.  This provision addresses the concern raised by customers at the public input hearing that, in the event of a fire, the fire department would either be unable to unlock the fire hydrants or take too long to unlock them.  (N.T. 59-60)  This provision is in the public interest since it should improve fire safety in areas served by Pa. Utility.
Approving and adopting the settlement petition is also in the public interest because accepting the settlement petition will avoid the substantial time and expense involved in litigating the proceeding.  Accepting the settlement petition will negate the need to examine or cross-examine witnesses, prepare main briefs, reply briefs, exceptions and reply exceptions and possibly file appeals.  This is in the public interest because avoiding these expenses serves the interests of Pa. Utility, OTS, OCA, The Glen, Eagle Village and Pa. Utility’s customers.
CONDITIONS OF SETTLEMENT

The settlement outlined in the joint settlement petition is conditioned upon the Commission’s approval of the terms and conditions contained in the joint settlement petition without modification.  If the Commission modifies the joint settlement petition, Pa. Utility, OTS, OCA, The Glen or Eagle Village may elect to withdraw from the joint settlement petition and may proceed with litigation and, in such event, the joint settlement petition shall be void and of no effect. Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all parties within three (3) business days after the entry of an Order modifying the joint settlement petition.  
The joint settlement petition is proposed by Pa. Utility, OTS, OCA, The Glen and Eagle Village to settle all issues in the instant proceeding.  If the Commission does not approve the joint settlement petition and the proceedings continue, Pa. Utility, OTS, OCA, The Glen and Eagle Village reserve their respective procedural rights, including the right to present additional testimony and to conduct full cross-examination, briefing and argument.  The joint settlement petition is made without any admission against, or prejudice to, any position which Pa. Utility, OTS, OCA, The Glen or Eagle Village may adopt in the event of any subsequent litigation of these proceedings, or in any other proceeding.
CONCLUSION

For the reasons set forth above, I find that the proposed settlement is in the public interest and consistent with the requirements of 66 Pa. C.S. § 1308.  Accordingly, I recommend that the Commission approve the proposed settlement and that Pa. Utility file tariff supplements reflecting the rates set forth in its proposed compliance tariffs attached to the settlement petition as Appendix “A” to become effective on one day’s notice of the final Commission order approving the settlement petition and to become effective twelve months after the rates set forth above go into effect.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.


2.
Pennsylvania Utility Company, Inc. has satisfied the requirements of Section 1308 of the Public Utility Code and Section 53.52 of the Commission’s regulations.  66 Pa. C.S. § 1308, 52 Pa. Code § 53.52


3.
Pennsylvania Utility Company, Inc. has met its burden of proof that it is entitled to an increase in annual revenues of $70,000 for Pa. Water and $275,000 for Pa. Wastewater.  66 Pa. C.S. §§ 315 and 332



4.
No customer complainant presented evidence with respect to the claims set forth in their formal complaint; therefore, each failed to satisfy the burden of proof with respect to those claims.  66 Pa. C.S. §§ 315 and 332



5.
The settlement filed on May 18, 2010 among Pa Utility, OCA, OTS, The Glen and Eagle Village is in the public interest and should be approved by the Commission.
ORDER


THEREFORE,



IT IS RECOMMENDED:



1.
That Pennsylvania Utility Company, Inc. shall not place into effect the rates contained in Supplement No. 1 to Tariff Water-Pa. P.U.C. No. 1(Corrected to Supplement No. 2 to Tariff Water-Pa. P.U.C. No. 1) and Supplement No. 1 to Tariff Wastewater-Pa. P.U.C. No.1 (Corrected to Supplement No. 2 to Tariff Wastewater-Pa. P.U.C. No. 1).



2.
That the settlement petition filed on May 18, 2010, among Pennsylvania Utility Company, Inc., the Office of Consumer Advocate, the Pennsylvania Public Utility Commission’s Office of Trial Staff, The Glen at Tamiment Property Owners Association and Eagle Village Property Owners Association in the above-captioned case is hereby approved and adopted.


3.
That Pennsylvania Utility Company, Inc. shall file a tariff supplement reflecting the rates set forth in its proposed compliance tariff attached to the settlement petition as Appendix “A” to become effective on one day’s notice of the final Commission order approving the settlement petition.


4.
That Pennsylvania Utility Company, Inc. shall file a tariff supplement reflecting the rates set forth in its proposed compliance tariff attached to the settlement petition as Appendix “A” to become effective twelve months after the rates set forth in Ordering Paragraph 3 above become effective.



5.
That the stipulation for admission of evidence filed on May 18, 2010, among Pennsylvania Utility Company, Inc., the Office of Consumer Advocate, the Pennsylvania Public Utility Commission’s Office of Trial Staff, The Glen at Tamiment Property Owners Association and Eagle Village Property Owners Association in the above-captioned case is hereby approved and adopted. 



6.
That the following documents are admitted into the record as set forth in the stipulation for admission of evidence filed May 18, 2010:
A.
Pennsylvania Utility Company Supplement No. 2 to Tariff Water-PA P.U.C. and Supplement No. 2 to Tariff Wastewater-PA P.U.C. No. 2, filed with the Commission’s Secretary on October 30, 2009.

B.
Pennsylvania Utility Company Statement No. 1, Direct Testimony of Jan Springman, Company Manager, regarding both water and wastewater divisions, with exhibit JS-1, served March 17, 2010.

C.
Pennsylvania Utility Company Statement No. 2, Direct Testimony of Scott D. Fogelsanger regarding the water division, with SDF Exhibit No. 1, served March 17, 2010.

D.
Pennsylvania Utility Company Statement No. 3, Direct Testimony of Scott D. Fogelsanger regarding the waste water division, with SDF Exhibit No. 1 served March 17, 2010.  

7.
That the investigations at Docket Numbers R-2009-2103980 and R-2009-2103937 be terminated and marked closed.



8.
That the complaints filed by the Office of Consumer Advocate in these proceedings at Docket Numbers C-2009-2145052 and C-2009-2145166 be terminated and marked closed.


9.
That the complaints filed by the Baron and Alice Lewis in these proceedings at Docket Numbers C-2009-2140799 and C-2009-2140827 be terminated and marked closed.
10.
That the complaint filed by Jean Souders in these proceedings at Docket Number C-2009-2141748 be terminated and marked closed.
11.
That the complaints filed by the Mark Moorhead in these proceedings at Docket Numbers C-2009-2142583 and C-2009-2141385 be terminated and marked closed.
12.
That the complaint filed by Nelson and Dinelia Miro in these proceedings at Docket Number C-2009-2145804 be terminated and marked closed.
13.
That the complaints filed by the Martin Gallas in these proceedings at Docket Numbers C-2009-2149055 and C-2009-2149030 be terminated and marked closed.
14.
That the complaints filed by Ronald M. and Janice E. Fraioli in these proceedings at Docket Numbers C-2010-2150583 and C-2010-2150608 be terminated and marked closed.
15.
That the complaints filed by The Glen at Tamiment Property Owners Association in these proceedings at Docket Numbers C-2010-2156840 and C- 2010-2156875 be terminated and marked closed.
16.
That the complaints filed by Eagle Village Property Owners Association in these proceedings at Docket Numbers C-2010-2156874 and C-2010-2156847 be terminated and marked closed.
Date:
June 1, 2010




___________________________








David A. Salapa








Administrative Law Judge
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