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:

INITIAL DECISION GRANTING PRELIMINARY OBJECTIONS

Before

Wayne L. Weismandel
Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 20, 2010, Constantine Daskalakis (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (respondent) alleging a reliability and quality issue with the DSL service and customer support provided to him by respondent.  He asks that a credit of $150 be added to his account to compensate him for his loss of service and work time spent at home waiting for the technician.  Complainant also seeks a specific repair appointment to occur during a four hour time period on a day of his choice.


On May 14, 2010, respondent asked for, and received, an extension of time to file its answer, citing negotiations with the complainant as the reason.  On May 25, 2010, respondent filed its Answer (Answer) denying a reliability, safety or quality problem with the service provided to complainant and New Matter asserting that an affiliate, Verizon On-line, provided DSL service to complainant since November of 2007.


On May 25, 2010, respondent filed Preliminary Objections (Preliminary Objections) alleging deficiencies in the Complaint and the Commission’s lack of subject matter jurisdiction over internet service disputes.


While the pleadings are complete and the Preliminary Objections are ready for decision, complainant failed to file a timely response to respondent’s Preliminary Objections.  Complainant’s responsive pleadings to the New Matter and the Preliminary Objections were jointly filed with the Secretary’s Bureau on June 16, 2010.  
FINDINGS OF FACT

1. Complainant is Constantine Daskalakis, 633 Kimball Street, Philadelphia, PA 19147.

2. Respondent is a jurisdictional public utility which provides telephone service in the Commonwealth of Pennsylvania.

3. Verizon On-line, an affiliate of respondent, provided DSL service to complainant since November of 2007.

DISCUSSION



Commission regulations permit the filing of preliminary objections:

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa.Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  


Therefore, the primary focus is on the complainant’s pleadings.  Here, the complainant avers that the DSL service provided to him by Verizon On-line is unreliable and slow and their customer service operates similarly.


Respondent raises two challenges in its Preliminary Objections.  First, the Commission lacks subject matter jurisdiction over internet service disputes.  Second, the Complaint is legally insufficient as it fails to state a claim upon which this Commission can grant relief; as a result, respondent requests that the Complaint be dismissed without further action.


For the reasons set forth below, respondent’s Preliminary Objection will be granted pursuant to 52 Pa.Code § 5.101(a)(4); the Complaint suffers from legal insufficiency and fails to state a claim upon which relief can be granted.  Throughout his Complaint, complainant alleges reliability issues with his DSL service and the customer service attached to it; respondent does not provide any of these services.  It is unnecessary to rule on respondent’s additional Preliminary Objection. 

The Commission is bound by the Public Utility Code (Code) and “possesses only the authority the state legislature has specifically granted to it in the Code[’s] . . . express language or necessary implication therefrom.”  Sowers v. PPL Gas Utilities Corp., Docket No. 
C-20066530, (entered January 26, 2007) (citing 66 Pa C.S. §§1011, et seq.); See Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Auth. v. Pa. Public Util. Comm’n., 237 A.2d 602 (Pa. 1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Dep’t of Highways v. Pa. Public Util. Comm’n., 182 A.2d 267 (Pa.Super. 1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).
            In order for a complaint to be legally sufficient, the pleading must set forth an “act or thing done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statue which the Commission has jurisdiction to administer, or regulation or order of the Commission.”  66 Pa.C.S.A. § 701 (Emphasis added).
           The respondent has never provided internet services to complainant.  Consequently, complainant fails to allege any act or omission committed by respondent which violates a statute, regulation or order of the Commission.  The Complaint fails to meet the minimum requirement for legal sufficiency and respondent’s Preliminary Objection must be granted.  Without a legally sufficient pleading from the complainant, the Commission should dismiss the Complaint without a hearing because further litigation would serve no legitimate purpose.  66 Pa.C.S.A. § 703(b).  



Accordingly, the Preliminary Objection based on legally insufficiency is granted, and the Complaint dismissed. 

CONCLUSIONS OF LAW

1. Commission regulations permit the filing of preliminary objections.  
52 Pa.Code § 5.101(a).
2.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. 


3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  


4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).


5.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  


6.
Preliminary objections can be granted only if recovery or relief is not possible after all of the complainants’ averments in the Complaint are viewed as true for purposes of deciding the Preliminary Objection, using only those facts specifically admitted.  


7.
The Commission is bound by the Code and “possesses only the authority the state legislature has specifically granted to it in the Code[’s] . . . express language or necessary implication therefrom.”  Sowers v. PPL Gas Utilities Corp., Docket No. C-20066530, (entered January 26, 2007) (citing 66 Pa C.S. §§1011, et seq.); See Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Auth. v. Pa. Public Util. Comm’n., 237 A.2d 602 (Pa. 1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Dep’t of Highways v. Pa. Public Util. Comm’n., 182 A.2d 267 (Pa.Super. 1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).

8.
In order for a complaint to be legally sufficient, the pleading must set forth an “act or thing done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statue which the Commission has jurisdiction to administer, or regulation or order of the Commission.”  66 Pa.C.S.A. § 701 (Emphasis added).


9.
Without a legally sufficient pleading from the complainant, the Commission should dismiss the Complaint without a hearing because further litigation would serve no legitimate purpose.  66 Pa.C.S.A. § 703(b).  

ORDER


THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objection filed by Verizon Pennsylvania, Inc. in the case captioned Constantine Daskalakis v. Verizon Pennsylvania, Inc. at PUC Docket No. 

C-2010-2172222 is granted.



2.
That the Complaint filed in the case captioned Constantine Daskalakis v. Verizon Pennsylvania, Inc. at PUC Docket No. C-2010-2172222 is dismissed.



3.
That the Secretary mark this docket closed.

Dated: July 6, 2010




__________________________________




     
Wayne L. Weismandel







Administrative Law Judge
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