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August 9, 2010 

Email: sernst@sbgllaw.com 

Via FEDERAL EXPRESS 

PA Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 
Attention: James J. McNulty - Secretary 

E RECE 
AUG 0 9 2010 

PA PUBLIC UTILITY COMMISSION 
SECRETARY'S BUREAU 

Re: LeRoy Mickens, III, t/a Date Time's Night Train 
A-00121227 
C-2010-2163673 

Dear Secretary McNulty: 

Enclosed herewith please find the original and three (3) copies ofthe Supplement to 
Petition for Reinstatement. 

Please be advised that all outstanding assessments and fines have been paid by the 
Petitioner, and we would ask that you act on this Petition as soon as possible. 

If you have any questions or need any additional information, please do not hesitate to 
contact me. 

Very truly yours, 

Q^sA** 
STEPHEN ERNST 

SE/dam 
Enclosures 
cc: Bureau of Transportation and Safety (w/enclosure) Via Federal Express 

http://www.sbgUaw.com
mailto:sernst@sbgllaw.com


BEFORE THE 
PENNSYLVANIA PUBLIC UTTLITY COMMISSION 

PENNSYLVANIA PUBLIC UTILITY 
COMMISSION 

v. 

LEROY MICKENS, III 
T/A BIG TIME'S NIGHT TRAIN 
5824 MALVERN AVENUE 
PHILADELPHIA, PA 19131 

RECEf\ nzi 
mhzw 

A-00121227 
C-2010-2163673 ^ PUBLIC UTIUTY Cniwiiy êinw 

SECRETARY'S B o - W 

SUPPLEMENT TO 
PETITION FOR REINSTATEMENT 

Petitioner, Leroy Mickens, III, t/a Big Time's Night Train, by his undersigned attorney, 

hereby supplements its Petition for Reinstatement as follows: 

1. The Answer filed by the Bureau of Transportation and Safety (BTS) was not timely 

filed and should therefore be stricken. 

2. If the Answer filed by BTS is nevertheless accepted, Petitioner hereafter addresses 

certain items contained therein. 

3. In paragraph 19(a) BTS indicates that Petitioner has been issued complaints for failure 

to maintain evidence of insurance and for operating while insurance coverage has lapsed. 

4. Attached hereto as Exhibit "A" is a copy ofthe Opinion and Order that was entered in 

approval of a Settlement Agreement. 

5. As indicated in the second paragraph of page two ofthe Opinion, Petitioner did in fact 

have insurance during that period of lime BTS alleged that there had been a lapse of insurance 

coverage. 

6. This perceived lapse was caused by Petitioner's insurance carrier's error in identifying 



the Petitioner's business name, which caused the insurance filing to be rejected. 

7. As indicated in the third paragraph of page two ofthe Opinion, Petitioner admitted it 

had operated while their operating rights were suspended, but as stated above, Petitioner never 

had a lapse of insurance coverage so its operating rights should not have been suspended. 

8. In paragraph 19(b) BTS indicates that Petitioner does not have an acceptable tariff on 

file. 

9. This omission has been corrected and an acceptable tariff is now on file. 

WHEREFORE, Petitioner hereby requests that the Commission reinstate his Certificate of 

Public Convenience. 

Respectfully submitted, 

SEGAL, BERK, GAINES & LISS 

STEPHEN ERNST, ESQ. 
ATTORNEY I.D. No.: 79729 
SEGAL, BERK, GAINES & LISS 
1700 Benjamin Franklin Parkway, 24lh Floor 
Philadelphia, PA 19103 
(215)569-4600 
sernst@swbgl. com 

Attorney for Petitioner 



RECEIVED 
AUG 0 9 2010 

PA PUBLIC UTILITY COMMISSION 
SECRETARY'S BUREAU 

EXHIBIT "A" 



PENNSYLVANIA • 
PUBLIC UTILITY COMMISSION 

Harrisburg, PA 17105-3265 

Public Meeting held July 25, 2007 

Commissioners Present: 

Wendell F. Holland, Chairman 
James H. Cawley, Vice Chairman 
Terrance J. Fitzpatrick 
Tyrone J. Christy 
Kim Pizzingrilli 

Pennsylvania Public Utility Commission, A-00121227C0602 
Bureau of Transportation and Safety 

v. 

Leroy Mickens, III, t/a 
Big Time's Night Train 

OPINION AND ORDER 

BY THE COMMISSION: 

Before us for consideration and disposition is_a request for approval of a 

Settlement Agreement (Agreement) entered into between the Commission's Bureau of 

Transportation and Safety represented by the Law Bureau (BTS) and Leroy Mickens, III, 

t/a Big Time's Night Train (Respondent) for resolution of allegations regarding 

Respondent's violations ofthe Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq., 

and the Commission's Regulations, 52 Pa. Code §§ Ll, etseq. 



History ofthe Proceeding 

Respondent was issued a Certificate of Public Convenience (Certificate) to 

provide limousine service on March 3, 2005. On December 8, 2006, BTS initiated a 

Complaint against Respondent at the above-captioned docket number in which it alleged 

that the Respondent's operating rights were suspended on July 7, 2006, for failure to 

maintain evidence of insurance on file with the Commission. The suspension was lifted 

on September 21, 2006. A lapse of insurance coverage occurred from July 7, 2006, 

through September 20, 2006. (Complaint at f 3). The Complaint further alleged that the 

Respondent transported passengers for compensation between points in Pennsylvania 

while under suspension for failure to maintain evidence of insurance on file with the 

Commission for the following periods in 2006: July 5-7, 10-13, 18-20, 24-25, 30-31, 

August 1-4, 7-9, 11-18,21-25,28, September 11-14, 18-20. (Complaintat14). BTS 

requested a civil penalty of $42,000 for the violations. 

On February 20, 2007, the Respondent filed an Answer to the Complaint. 

On May 7, 2007, the Northland Insurance Company filed an Amended Form E on 

Respondent's behalf which certified that Respondent did, in fact, have insurance from 

July 7, 2006, through September 20, 2006, the time period during which BTS alleged that 

there had been a lapse of insurance coverage. 

On June 7, 2007, the Parties filed a Settlement Agreement and urged the 

Commission to approve the terms ofthe Agreement as being in the public interest. The 

Settlement Agreement notes that Respondent admits that, by performing 101 trips within 

the Commonwealth during the period its operating rights were suspended due to its 

failure to maintain evidence of insurance on file with the Commission, it violated Section 

501(c) ofthe Code, 66 Pa. C.S. § 501(c). (Settlement at ^ 4). Respondent also agrees 

that, henceforth, it will comply with the Code, the Commission's Regulations and the 

672229vl 



Commission's orders and that it will take appropriate steps to avoid future misconduct 

and/or noncompliance. 

Based on the foregoing factors, BTS and Respondent have agreed to a civil 

penalty of $1,000.00. (Settlement at | 5). 

Discussion 

The Parties assert that the Settlement Agreement should be approved for 

several reasons. The Respondent admitted to the violations outlined in the Complaint. 

BTS, for its part, agrees to a reduction in the amount ofthe requested penalty to 

$1,000.00 for the resolution ofthe Compiaint at issue herein. Adoption ofthe Settlement 

by the Commission would avoid the cost of further litigation ofthis matter. 

Thus, the Respondent and BTS have agreed to the terms and conditions 

summarized below: 

1. Provided that the final Opinion and Order adopts the terms ofthe 

agreement, the Respondent knowingly and voluntarily waives a hearing in this 

proceeding, as well as the right to seek judicial review ofthe final Opinion and Order. 

2. The Respondent consents to be bound by the terms ofthe Settlement 

Agreement, as incorporated in the instant Opinion and Order. 

3. The Respondent agrees to comply with the Code, the Commission's 

Regulations and the Commission's orders regarding necessity of its having evidence of 

current insurance on file with the Commission. 

672229v1 



4. BTS consents to the terms ofthe Settlement Agreement, as 

incorporated in the instant Opinion and Order. 

5. BTS and the Respondent agree that the terms ofthe Settlement 

Agreement shall become effective only upon the entry ofthe instant Opinion and Order, 

which adopts and incorporates the terms ofthe Settlement Agreement. 

After a review ofthe terms ofthe Settlement Agreement, we are satisfied 

that the Agreement is in the public interest. In Joseph A. Rosi v. Bell-Atlantic-

Pennsylvania, Inc., C-00992409 (March 16, 2000), the Commission adopted standards to 

be applied to determine the amount ofthe civil penalty in slamming cases. We have 

subsequently determined that all violations ofthe Code and Commission Regulations, not 

just slamming cases, shall be subject to review under the standards enunciated in Rosi. 

Pa. P. U.C. v. NCIC Operator Services, M-00001440 (December 21, 2000). 

follows: 

The standards for developing a civil penalty that are set forth in Rosi are as 

Whether the violation was intentional or negligent. If 
the violation is intentional, the Commission should 
start with the presumption that the penalty will be in 
the range of $500.00 to $1,000.00 per day. If the 
violation is negligent, the Commission should start 
with the presumption that the penalty will be in the 
range of zero dollars to $500.00 per day. The precise 
penalty amount per day will be arrived at by applying 
the following additional standards, while recognizing 
that the Commission retains broad discretion in 
determining a total civil penalty amount that is 
reasonable on an individual case basis. 

Whether the regulated entity promptly and voluntarily 
took steps to retum the customer to the appropriate 
carrier and credited the customer's account. 

672229v1 



3. Whether the regulated entity initiated procedures to 
prevent future slamming. 

4. The number of customers affected and the duration of 
the violation. 

5. Whether the penalty arises from a settlement or a 
litigated proceeding. 

6. The compliance history ofthe regulated entity which 
committed the violation. 

7. Whether the regulated entity cooperated with the 
Commission. 

8. The amount necessary to deter future violations. 

9. Past Commission decisions in similar situations. 

10. Other relevant factors. 

The first standard raises the question as to whether the Respondent's 

actions, which gave rise to the Complaint herein, were intentional or negligent. BTS 

contends that the violation committed by Respondent should be deemed unintentional. 

(Settlement at ^ 7). We agree that the Respondent's violation, which was operating 

during a period in which it failed to maintain evidence of insurance on file with the 

Commission, should be deemed unintentional. Accordingly, we conclude that the 

$1,000.00 civil penalty, agreed upon by the Parties, is appropriate. 

The second and third Rosi standards do not apply to the present case 

because they are applicable to slamming cases. 

The fourth standard concerns the number of customers affected and the 

duration ofthe violation. An unspecified number of passengers were transported in the 

course of the 101 trips performed by the Respondent during the time there was no 

672229v 1 



evidence ofthe Respondent's insurance on file with the Commission. We note, however, 

that the safety of those passengers was not adversely affected because the Respondent 

ultimately established that there was no lapse of insurance coverage during the relevant 

time period. (Settlement at ^ 10). 

The fifth Rosi standard is whether the penalty arises from a settlement or a 

litigated proceeding. In this case, the civil penalty arises from a settlement reached prior 

to the matter being litigated before an Administrative Law Judge. (Settlement at ^ 11). 

BTS notes that the Respondent cooperated with Commission Staff in reaching the 

Settlement. (Settlement at K 13). 

The sixth Rosi standard relates to Respondent's compliance history. BTS 

posits that the Respondent has an average compliance history. (Settlement at ^ 12). 

All ofthe remaining Rosi standards were considered in the process of 

negotiating the Settlement Agreement. We believe that a penalty is necessary in this case 

and, given that the Respondent is a small company with limited financial resources, the 

penalty amount settled upon by the Parties is sufficient to deter future violations. 

Conclusion 

It is the Commission's policy to promote settlements. 52 Pa. Code § 5.231. 

The Parties herein have provided the Commission with sufficient information upon which 

to thoroughly consider the terms ofthe instant Settlement Agreement. The Settlement 

effectively addresses the issues which arose during the course ofthis proceeding and 

avoids the expense of litigation and the possibility of appeals. The Respondent agrees 

that, in the future, it will take all appropriate steps to avoid misconduct and 

noncompliance with the Code and the Commission's Regulations. Accordingly, we find 

672229v1 



that the proposed Settlement Agreement entered into between BTS and the Respondent is 

in the public interest and merits approval; THEREFORE, 

IT IS ORDERED: 

1. That the Settlement Agreement entered into between the 

Commission's Bureau of Transportation and Safety, represented by the Law Bureau, and 

Leroy Mickens, III, t/a Big Time's Night Train, filed on June 7, 2007, which resolves the 

above-captioned Complaint, is approved. 

2. That the Complaint filed on December 8, 2006, at Docket 

No. A-00121227C0602 is sustained to the extent outlined in this Opinion and Order. 

3. That, pursuant to Sections 3301 and 3315 of the Public Utiiity Code, 

66 Pa. C.S. .§§. 3301 and 33.15,. Leroy Mickens, III, t/a Big Time's Night Train, shall pay a 

civil penalty of one thousand dollars ($1,000.00) within thirty (30) days after the date of 

entry ofthis Opinion and Order, by sending a certified check or money order to: 

Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

4. That Leroy Mickens, III, t/a Big Time's Night Train, shall cease and 

desist from any further violations ofthe Public Utility Code, 66 Pa. CS. §§ 101, et seq., 

or this Commission's Regulations, 52 Pa. Code §.§ 1.1, etseq. 

5. That a copy ofthis Opinion and Order shall be served upon the 

Financial and Assessments Chief, Office of Administrative Services. 

672229v1 
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6. That upon payment ofthe civil penalty assessed in this matter, the 

relevant docket shall be marked closed. 

BY THEXOMMISSION 

(SEAL) 

ORDER ADOPTED: July 25, 2007 

ORDER ENTERED: JUL 2 7 2007 

James J. McNulty 
Secretary 

672229v1 



VERIFICATION 

I, Stephen Ernst state that the facts above set forth are true and correct to the best of my 

knowledge, information and belief. I expect to be able to prove the same at any hearing held in 

this matter. 

I understand that the statements herein are made subject to the penalties of 

18 Pa.C.S.A. § 4904, relating to unsworn falsification to authorities. 

RECEIVED 
AUG 0 9 2010 

PAPUBLIC UTILITY COMMISSION 
SECRETARY'S BUREAU 



CERTIFICATE OF SERVICE 

I, Stephen Ernst, Esquire, certify that I served, by Federal Express, a true and 

correct copy ofthis Supplement upon: 

James J. McNulty, Secretary AUG 0 9 1 .) 
Pennsylvania Public Utility Commission 

P.O. Box 3265 PAPUBLIC UTILITY C v " ! ' ^ ; ^ 
Harrisburg, PA 17105-3265 SECRETARY'S B . ^ ' -

Bureau of Transportation and Safety 
P.O. Box 3265 

Harrisburg, PA 17105-3265 

SEGAL, BERK, GAINES & LISS 

vVYrf STEPHEN ERNST 
/ l / SS S S I 

Dated: 
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