BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eric Miller 						:
							:
	v. 						:		C-2008-2038863
							:		C-2008-2070705
PECO Energy Company				:		
							:
							:


INITIAL DECISION 


Before
Guy M. Koster
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 24, 2008, Eric Miller (Complainant or Mr. Miller) filed a complaint against PECO Energy Company (PECO or Respondent), which the Commission docketed at C-2008-2038863, alleging incorrect charges on his bill.

On May 23, 2008, Respondent filed an Answer to the complaint with New Matter along with a Preliminary Objection averring that the complaint lacks the specificity necessary for Respondent to file an appropriate Answer and requesting that the Complainant be directed to file an amended complaint.  Furthermore, Respondent requested that if a more specific pleading is filed disputing charges prior to the civil judgment issued by the Philadelphia Municipal Court against Complainant, that the part of the complaint disputing pre-judgment charges be dismissed.[footnoteRef:2] [2:  A copy of the Order issued by the Philadelphia Municipal Court, dated February 6, 2007, was attached to the Respondent’s Answer and New Matter and marked as “Exhibit B.”
] 

By Order dated September 25, 2008, CALJ Veronica A. Smith granted Respondent’s Preliminary Objection and ordered Complainant to file an amended complaint to include the specific charges or services in dispute, the time frame during which the alleged incorrect billing occurred and the total amount in dispute, within 20 days of service of the Order or the complaint will be dismissed.

On October 15, 2008, Eric Miller (Complainant or Mr. Miller) filed another complaint against PECO Energy Company (PECO or Respondent), which the Commission docketed at C-2008-2070705, alleging incorrect charges on his bill totaling $8,532.87.  In this complaint, Mr. Miller was disputing estimated electric charges in the amount of $6,535.20 from December 2004 up until the date of the meter reading of December 13, 2006, and any additional charges accumulated thereafter to October 2008.  As relief, Complainant requested a credit for all charges “improperly estimated from December 2004 to the present” and as further relief was seeking removal of the judgment entered against him by the Philadelphia Municipal Court.

On November 13, 2008, PECO filed an Answer and New Matter along with a Preliminary Objection denying any incorrect charges and averring that the complaint docketed at C-2008-2070705 appears to be an amended complaint filed in response to CALJ Smith’s previous Order at Docket No. C-2008-2038863, and that the cases should be consolidated for a hearing.

In its preliminary objection, PECO asserted that the complaint should be dismissed because the Commission lacks jurisdiction to review monetary judgments entered by a court of general jurisdiction. [footnoteRef:3] [3:  A copy of the Notice of Judgment issued by the Philadelphia Municipal Court, dated February 6, 2007 in the amount of $7,139.19, was attached to the Respondent’s Answer and New Matter and marked as “Exhibit E.”] 


		By Order dated December 8, 2008, ALJ Susan D. Colwell consolidated both complaints for purposes of litigation and decision.  In addition, ALJ Colwell granted in part, 

PECO’s Preliminary Objection and ordered that the litigation in these consolidated dockets shall not include consideration of amounts which were included in the February 6, 2006 judgment entered in favor of PECO Energy Company and against Eric Miller by the Philadelphia Municipal Court and that the matter be scheduled for a hearing for consideration of Complainant’s allegations regarding billing charges accrued after February 6, 2006.  It should be noted however, that ALJ Colwell’s Order contained an obvious typographical error as the judgment entered by the Philadelphia Municipal Court in favor of PECO Energy Company and against Eric Miller is actually dated February 6, 2007, not 2006, and includes charges up to and including December 13, 2006.

By hearing notice dated December 17, 2008, a telephonic hearing was scheduled for February 27, 2009 on the matter docketed at C-2008-2038863.  By hearing notice dated January 29, 2009, an in-person hearing was scheduled for April 10, 2009 on the matter docketed at C-2008-2070705.  Since ALJ Colwell’s Order directed that the matters be consolidated for a hearing, the hearing scheduled for February 27, 2009 was cancelled and a corrected hearing notice was issued on March 24, 2009, scheduling an in-person hearing on the consolidated complaints and the remaining issue for April 10, 2009.  I issued a Prehearing Order on March 24, 2009 addressing, inter alia, requests for continuances, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

		I convened the initial in-person hearing as scheduled on April 10, 2009 at 10:00 a.m.  The Complainant appeared pro se.  Tishekia E. Williams, Esquire and Michael S. Swerling, Esquire represented the Respondent.

		At the hearing, I explained to Mr. Miller that pursuant to ALJ Colwell’s Order, he would not be permitted to present evidence to dispute the charges that were part of the Philadelphia Municipal Court Judgment entered against him on February 6, 2007.  Mr. Miller explained that he was not disputing any charges after installation of the new electric meter (AMR) on December 13, 2006 and therefore had no evidence to present at the hearing.  Mr. Miller’s request for a continuance to obtain an attorney was denied as the matter had been scheduled for a hearing, following ALJ Colwell’s Order, by hearing notice dated January 29, 2009, more than sufficient time to obtain counsel for the hearing on April 10, 2009.

		Respondent made an oral motion that the complaints be dismissed for Complainant’s failure to prosecute and/or present evidence to meet his burden of proof and the hearing was adjourned.

		The initial hearing resulted in a transcript of seventeen (17) pages that I received on May 6, 2009 and the record was closed.

FINDINGS OF FACT

1.	The Complainant in this proceeding is Eric Miller, whose address is listed in the complaints as P.O. Box 65560, Philadelphia, Pennsylvania.

2.	The Respondent in this proceeding is PECO Energy Company, which provides residential electric utility service to Complainant.

		3.	On April 24, 2008, Eric Miller filed a complaint against PECO Energy Company, which the Commission docketed at C-2008-2038863, alleging incorrect charges on his bill.

		4.	On May 23, 2008, Respondent filed an Answer to the complaint with New Matter along with a Preliminary Objection averring that the complaint lacks the specificity necessary for Respondent to file an appropriate Answer and requesting that the Complainant be directed to file an amended complaint.  Furthermore, Respondent requested that if a more specific pleading is filed disputing charges prior to the civil judgment issued by the Philadelphia Municipal Court against Complainant, that the part of the complaint disputing pre-judgment charges be dismissed.

5.	By Order dated September 25, 2008, CALJ Veronica A. Smith granted Respondent’s Preliminary Objection and ordered Complainant to file an amended complaint to include the specific charges or services in dispute, the timeframe during which the alleged incorrect billing occurred and the total amount in dispute, within 20 days of service of the Order or the complaint will be dismissed.

6.	On October 15, 2008, Eric Miller filed another complaint against PECO Energy Company, which the Commission docketed at C-2008-2070705, alleging incorrect charges on his bill totaling $8,532.87.  In this complaint, Mr. Miller was disputing estimated electric charges in the amount of $6,535.20 from December 2004 up until the date of the meter reading of December 13, 2006, and any additional charges accumulated thereafter to October 2008.  As relief, Complainant requested a credit for all charges “improperly estimated from December 2004 to the present” and as further relief was seeking removal of the judgment entered against him by the Philadelphia Municipal Court.

7.	On November 13, 2008, PECO filed an Answer and New Matter along with a Preliminary Objection denying any incorrect charges and averring that the complaint docketed at C-2008-2070705 appeared to be an amended complaint filed in response to CALJ Smith’s previous Order at Docket No. C-2008-2038863, and consequently the cases should be consolidated for a hearing.  In its Preliminary Objection, PECO also asserted that the complaint should be dismissed because the Commission lacks jurisdiction to review monetary judgments entered by a court of general jurisdiction.

8.	By Order dated December 8, 2008, ALJ Susan D. Colwell consolidated both complaints for purposes of litigation and decision.  In addition, ALJ Colwell granted PECO’s Preliminary Objection, in part, and ordered that the litigation in these consolidated dockets shall not include consideration of amounts which were included in the judgment entered by the Philadelphia Municipal Court in favor of PECO Energy Company and against Eric Miller on February 6, 2006, and that the matter be scheduled for a hearing for consideration of Complainant’s allegations regarding billing charges accrued thereafter.
		9.	ALJ Colwell’s Order contained an obvious typographical error as the judgment entered by the Philadelphia Municipal Court in favor of PECO Energy Company and against Eric Miller is actually dated February 6, 2007, not 2006 and includes charges up to and including December 13, 2006.

10.	Complainant offered no testimony or other evidence as to any disputed charges accrued after December 13, 2006.

DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.

		The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

According to his complaints, Mr. Miller originally disputed estimated electric charges from December 2004 up until the date of the installation of the new meter and meter reading of December 13, 2006, and any additional charges accumulated thereafter to October 2008.  As relief, he requested a credit for all charges “improperly estimated from December 2004 to the present” and as further relief was seeking removal of the judgment entered against him by the Philadelphia Municipal Court.

At the hearing, I explained to Mr. Miller that pursuant to ALJ Colwell’s Order dated December 8, 2008, he would not be permitted to present evidence disputing the charges that were part of the Philadelphia Municipal Court judgment entered against him on February 6, 2007 and which included estimated charges between December 2004 and December 13, 2006. (NT 6-9).  Mr. Miller explained that he was not disputing any charges after installation of the new electric meter (AMR) on December 13, 2006 and therefore had no evidence to present at the hearing.  (NT 12)

In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  The Complainant has the burden to put forth evidence establishing a prima facie case.  Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron at 99.  If the utility rebuts a Complainant’s evidence, the burden of going forward shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.

Accordingly, since the Complainant offered no testimony or other evidence as to any disputed charges that were not part of the previous Philadelphia Municipal Court Judgment, the Complainant failed to establish a prima facie case to meet his burden of proof with regard to his complaints and the complaints shall be dismissed.

				

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S.A. §701.

		2.	Pursuant to 66 Pa. C.S.A. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	Complainant has not met his burden of proving that PECO Energy Company has violated any law which the Commission has jurisdiction to administer, or any regulation or Commission Order or has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities or that he is otherwise entitled to relief.  66 Pa. C.S.A. §§332 (a), 701 and 1501.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaints filed by Eric Miller against PECO Energy Company at Docket Nos. C-2008-2038863 and C-2008-2070705 are dismissed.

		2.	That the records at Docket Nos. C-2008-2038863 and C-2008-2070705 are marked closed.


Date:	May 13, 2009				______________________________
		Guy M. Koster
		Administrative Law Judge
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